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P-ROGCGEEDI-NGS
(9:28 a.m)
CHAI RVAN REYNOLDS: The neeting shoul d
cone to order now. W have a quorum

|. APPROVAL OF AGENDA

CHAl RVAN REYNOLDS: The first itemon the
agenda is the approval of the agenda. May | have a
notion to approve the agenda?

VI CE CHAI RVAN THERNSTROM  So noved.

CHAl RVAN REYNOLDS: May | have a second?

COW SSI ONER BRACERAS:  Second.

CHAI RVAN REYNOLDS: Ckay. Al in favor?
(Wher eupon, there was a chorus of "ayes.")

CHAI RVAN REYNOLDS: Any in opposition?

(No response.)

CHAl RVAN REYNOLDS: Ckay. No responses,
no opposition. The notion passes.

1. APPROVAL OF M NUTES OF

FEBRUARY 18, 2005 MEETI NG

CHAl RVAN REYNCOLDS: Next, approval of the
m nutes of the February 18th neeti ng. May | have a
noti on?

COW SSI ONER BRACERAS:  So noved.

VI CE CHAI RVAN THERNSTROM  Second.
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CHAl RVAN REYNOLDS: Any di scussi on?

(No response.)

CHAI RVAN REYNOLDS: Ckay. Al in favor
pl ease say "aye."

(Wher eupon, there was a chorus of "ayes.")

CHAI RVAN REYNOLDS: Any in opposition?

(No response.)

CHAI RVAN REYNOLDS: Ckay. The notion
passes.

VI CE CHAI RVAN THERNSTROM | have | ost ny
assistant and, therefore, all of ny materials. | am
going to | ook over your shoul der until she shows up.

CHAI RVAN REYNCLDS: That's fi ne.

VI CE CHAI RVAN THERNSTROM  There she is.
Thank you. Ckay. Thank you very much.

[11. ANNOUNCEMENTS

CHAI RVAN REYNOLDS: At this point we're
going to go through a few announcenents. The first
item on the agenda, as everyone knows, Comm ssioner

Redenbaugh has elected to resign. The resignation is

effective April 1st. Russell has served on the
Conmi ssion for approximately 15 years. Russel | has
been an asset to the Comm ssion. And his insights

will be m ssed.
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| was under the inpression

t hat Russell

would be attending this hearing. Does anyone have

better informati on than me?

COW SSI ONER  KI RSANOW M. Chair, |

spoke to Russell. And he indicated he
to be attending today.

CHAI RVAN REYNOLDS: Ckay.
also like to announce the retirenent

Comm ssi on enpl oyee: Art Palacios. On

was not goi ng

And | would
of a forner

behal f of the

Commission, |I'd like to state that he is one of our

| ongest - servi ng Conmi ssi on enpl oyees.
March 1st from the Western Regional Of
worked as a civil rights anal yst.

He had over 31 years

He retired on

ice, where he

of civilian

governnment al servi ce. O those 31 years, Art spent

26 of those years with the Conmm ssion.

at the Comm ssion as an equal opportuni

Art started

ty specialist

for 8 years and spent the last 18 years as a civil

rights anal yst.

On behal f of the Comm ssion,

I would Iike

to thank Art for his long and dedicated service to

the Comm ssion and wish him all the

best in his

retiremnent.
The second itemon the agenda, | am
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pl eased to announce that March is Wnen's H story
Mont h. During Wnen's Hi story Mnth, we celebrate
t he achi evenents of our nation's wonen.

For generations, Anerican wonen have
helped to build our great nation through their
| eadership as witers, mathematicians, attorneys,
teachers, artists, doctors, scientists, and in other
pr of essi ons. As nothers, daughters, and sisters,
wonen have supported, |ed, and strengthened Anerican
famlies and communities. W celebrate those who
have broken down barriers for wonen.

W comenorate Wnen's H story Mnth
The U S. Commssion on Gvil R ghts encourages all
Aneri cans to cel ebrate t he ext raordi nary
contri butions and acconplishnents of Anmerican womnen.

Finally, I would |like to announce that on
March 6th of 2005 we celebrated the 40th anniversary
of the march over the Ednmund Pettis Bridge in Sel ma,
Al abana. That march contributed to the passage of
the Voting Rights Act of 1965.

The brave actions of those who chose to
march at great personal risk calls out to us today
and requires us to honor and comenorate their

cour age.
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Now, are there any ot her announcenents by
ot her conmi ssioners? Yes?

COW SSI ONER KI RSANOW | woul d just ike
to make a point wth respect to Conm ssioner

Redenbaugh. He served on the Comm ssion for such a

long tine.

| got a chance to know Comm ssioner
Redenbaugh the three years that | served on the
Conm ssi on. | viewed him as extrenely bright, the

nost tenperate of the comm ssioners, clearly nuch
nore tenperate than nyself.

In the Post article a couple of days ago

with respect to his resignation, | was quoted as
saying that | thought his 1Qwas twice mne. | think
| lied. I1t's clearly three to four times mne.

And | agreed with much of what he had to
say in terns of his assessnent of the Comm ssion,
structural problens related to the Conm ssion, that
significant refornms needed to be nade. In fact, 99
percent of what he had to say | think | agreed wth.

He was a consistent voice on reform He
had noted the fact that this Conmssion was in
extraordinary disarray, that we had informational

vacuuns that prevented us from inplenenting certain

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




reforns, that we were possibly -- because we don't
have fundanental controls in place to elicit the
informati on necessary to determ ne the whole REN, we
don't even what kind of whole REN

He was a consistent voice in terns of
reform and had reconmended certain refornms. However,
where | disagree with Conm ssioner Redenbaugh is with
his conclusion that sonehow because of structural
problems wthin the Commssion or nmaybe other
reasons, that this Comm ssion was not going to be
nmovi ng expeditiously on reform

This is sonething, a hole, that we have
inherited that was engendered over a period of a
nunber of years. It's a significant hole. It's
sonething that is going to require prodigious efforts
on all of us.

And | have not seen anything to this
point that would indicate that we're not going to be
novi ng forward. In fact, | know that the staff
director has noved quite quickly to inplenment at
| east 20 of the 29 GAO recommendati ons.

M/ departure from Comm ssi oner Redenbaugh
| think is that we will be noving expeditiously. I

know we are going to be considering reforns today.
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In fact, | think the reforns that Conmm ssioner
Redenbaugh and | authored a while back are reforns
t hat everyone agrees wth.

As opposed to what he has to say in terns
of his doubt that it may be inplenented, | would be
surprised, in fact, if we didn't have unanimty on
inplenenting reforns basic to the structural
integrity of this Conm ssion.

So | am saddened that Conm ssioner
Redenbaugh has resigned. He was a val uabl e nmenber of
t hi s Commi ssi on. W | think will be using sone of
his ideas in the future. And I think that it's a new
day at the Comm ssion. W're going to be nmaking sone
signi ficant progress.

CHAI RVAN REYNOLDS: Ckay. I would just
like to add to that. There is no higher priority at
the Comm ssion than getting our house in order. The
programmatic work that we do here is extrenely
inmportant, but if we don't have operational and
financial controls in place, then this organization
cannot be effective.

The hol e t hat we i nherited, as
Conm ssi oner Kirsanow phrased it, yes, we inherited

sone significant challenges. But all of wus around
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this table have accepted the challenge. W intend to
renedy the structural problenms that exist at the
Conmi ssi on today.

So to the extent that anyone is
entertaining the notion that we are not commtted to
reformng this agency, | amhere to tell you that you
are w ong.

Ken, you --

STAFF DI RECTOR MARCUS: M. Chairman, |
am delighted to announce that we were joined since
the last nmeeting by a new enployee, ny new attorney
adviser and special assistant, M. Christopher
Byrnes, who wll stand, please. He had previously
been attorney adviser in the Ofice for Gvil R ghts
at the Departnent of Education. And we're delighted
to have him in the Ofice of the Staff D rector.
Thank you, M. Byrnes.

And also, to add that M. Seth Jaffe, who
joined wus last fall but mght not have been
introduced at that tinme, is a relatively new nenber
of the Ofice of GCeneral Counsel, who has recently
joined us tenporarily as a special assistant in the
Ofice of the Staff Director. And we're delighted to

have himas wel|.
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CHAI RVAN REYNCLDS: Al right. At this
point -- well, | guess, Ken, you could continue.
W're up to the staff director's report.

STAFF DI RECTOR MARCUS: Thank you.

V. STAFF D RECTOR S REPORT

STAFF DI RECTOR MARCUS: M. Chairman,
Madam Vi ce Chairman, comm ssioners, if it please the
Comm ssion, | would like at this tinme to supplenent
ny witten report with additional remarks regarding
the financial condition  of the agency, GAO
i npl enentati on, congressional conpliance, and any
matters of concern to the conmm ssioners.

During our last neeting, | was asked to
address the state of the budget during this neeting.
And | believed as recently as earlier this week that
| would be able to explain to the conm ssioners the
extent of the budget problemthat we have.

During the last neeting, | indicated that
this would be a particularly austere year for the
Conmi ssi on. Now, those who are famliar with the
Comm ssion know that we have had very tight years
before, but this is earlier than in nost years to
have gotten the nmessage of that kind from the staff

director. It has been ny intent to be as transparent
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as possible as we identify the problens that we have
inherited and as we try to turn them around.

Unfortunately, | am not able to speak
with the specificity that | had hoped to about the
extent of the problem So what | propose to do is to
tell you what we do know, what we don't know, why we
don't know what we don't know, and, to the extent we
are able to, how we got here; and to answer questions
on that, for which if there are sone details, | my
need to be joined by career staff as well.

| had hoped as recently as earlier this
week to be able to give you a specific nunber. And I
believe that t hat nunber was going to be
approxi mat el y $150, 000.

Based on our best estinmates earlier this
week, it appeared that we were on track to overspend
our appropriations by approximately $150,000 if
seri ous changes were not nade.

Now, that may sound like a small nunber
relative to other governnment agency budgets, but it

is a large nunber relative to the $9 mllion budget

of this agency. Moreover, it is a large nunber
relative to t he rat her m ni mal anmount of
di scretionary spending available to this agency. It
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is a large nunber relative to the nonsalaried,
non- benefit, non-rental noney available to us. And
that is why we have been |ooking at what mght be
sone very painful decisions that would have to be
made in rather short order.

At this point, unfortunately, | cannot
tell you that we have that figure for certain, that,
instead, what we have is a range of nunbers which
will require I think considerable explanation.

Over the course of the day yesterday, |
| ooked at a variety of nunbers that were prepared by
staff, all of which for the nost part showed a rather
substantial budget deficit based on the assunption
that we continue to spend as we spend now.

Al of them showed that we would be in
the deficit by at [|east $45,000. Sone of them
however, showed that it could be as high as $200, 000
or nore

Now, that is an extraordinarily |large
range. And we are, of course, really late in the
fiscal year not to know the answer for sure. So | am
going to take a little bit of tine, if it please the
comm ssioners, to talk a little bit about the

background to the situation we're in and why it is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




15

that in March of the fiscal year that began | ast
Cctober 1, we know that we are in significant
difficulty but we are not sure exactly what that
difficulty is.

During an earlier neeting, | discussed
the relationship that we had had with the Bureau of
the Public Debt, which provided full accounting
services for us. And so you may recall that they
were our accounting service until fiscal 2004.

The conm ssioners were given a variety of
explanations for why the relationship between the
Bureau of the Public Debt and this agency was
t er m nat ed. At the tinme, it was explained that the
Bureau of the Public Debt would have been nore
expensive than what this agency was prepared to pay.
And, in fact, it appears fromthe record that | have
seen that the Bureau of the Public Debt did want this
agency to put into place sone controls or protections
t hat woul d have been expensive.

But | have also shared with the agency
correspondence that I have received from the
Department of Treasury indicating that the Bureau of
the Public Debt nmade the decision to termnate our

contract based on their determnation that we were at
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such signi ficant risk of viol ating t he
Anti-Deficiency Act that they did not feel that they
would be able to continue to service our account.
That explanation has been confirnmed to ne in
conversations with enployees of the Bureau of the
Publ i ¢ Debt.

As a result of that decision by BPD, ny
predecessor was forced during the mdst of fiscal
2004 fiscal year to obtain a new accounting service
provi der. It is | wunderstand always difficult to
switch service providers in the mddle of the fiscal
year.

Mor eover, the anmount of noney that we had
budgeted for accounting services was evidently snall
relative to the needs of accounting service
providers. It appears that there were not very nany
choices to be had.

VW retained Booth Managenent Conpany at
that time in the mddle of the fiscal year. And it
is a service provider which, by their adm ssion, did
not have much experience with respect to providing
full accounting services to federal agencies.

At the sanme tine, our budget and

financial services staff has dwindled to the point
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that we had only one full-time enployee in that
staff, M. George Harbison, who has subsequently
transferred to be our Director of Personnel and who
is acting as Director of Budget and Fi nance.

We now have difficulties in terns of even
anal yzing the extent of the nunbers. 1In terns of the
nost recent data set that we were review ng over the
course of the day yesterday, there were different
sorts of assunptions that nade it difficult to know
exactly what the deficit is.

For exanple, the largest single variation
in the nunbers that | have seen is attributable to a
variance in the amount of benefits that we are or
shoul d be payi ng to Conm ssi on enpl oyees.

The initial nunbers that | had received
from the Budget and Finance Ofice were based on an
assunption that benefits that we are paying to
enpl oyees are 23.8 percent of salary.

M. Harbison has subsequently determ ned
that the nunbers that these are using are |ower than
that. They are 20.8 percent. This has been a source
of confusion anong our budget and finance staff, who
cannot so far determ ne the discrepancy between those

two nunbers.
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The nost recent set of nunbers | have
seen has wused the 21 percent figure, as what |
explained is a conprom se between those two figures
as well as a rounding off.

The difference between the 20.8 percent
figure and the 23.8 percent figure, that 3 percent is
an enornous anount of noney relative to our budget
and could explain an entire budget shortfall. | have
not yet been able to get an explanation from Budget
and Finance as to why it is that this variation
exi sts.

The Booth nunbers are purported to be
actual figures. As a general rule, | like wusing
actual figures. On the other hand, we have not been
abl e to understand why those actual figures appear so
low relative to what we know of actual figures in
prior years given what we understand about the
increases in health insurance and ot her benefits.

The 20.8 percent appears low to our

internal budget staff. W have a host of questions
arising from that. Are those really the actua
nunber s? If they are the actual nunbers, are we

paying the right anount of benefits or are we

under payi ng benefits? |If they are the right nunbers,
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does that nean the nunbers we have from prior years
are wong? Wy is it that we cannot have an
agreenment between our internal and external providers
of accounting services?

When | first arrived in Decenber, | was
initially told that we did not know whether we were
on track for the budget because budget nmatters had
been centralized within the Ofice of the Staff
Director and our career staff were not privy to all
of the information they would need to know in order
to determne whether we were overspending our
appropri ations.

For exanple, when | arrived in Decenber
-- and keep in mnd that the fiscal year began
Cctober 1 -- it was still not clear to any of the
staff that | could speak to whether we had renewed
contracts with major vendors, including, for exanple,
McKi nney and Conpany.

It took quite sonme time in order to get
clarity as to the extent to which we have incurred
financial obligations during the prior mnanagenent
whi ch woul d bi nd us today.

There was a l|arge nunber of questions

about our obligations, which sinply were not known at
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that tinme. For instance, | am now told that there
were some $75,000 in rental paynents from | ast year
that were deferred until this year. Now, that is a
portion of last year's rent, but it is a significant
anount of noney which was deferred by ny predecessor
fromlast fiscal year until this fiscal year.

It was only in the January-February
period that | started seeing data that indicated that
we mght be at risk of a shortfall. And that's why I
indicated imMmediately in the last nmeeting that this
was an extrenely austere year.

What we are now in the mdst of doing is
having all of our resources intensely focused on
comng up with the answers to the sorts of questions
that | just described. VW know that we have a
significant financial problem but we also have
accounti ng weaknesses that have made it inpossible so
far to know the extent of the problem

Even the nore optimstic scenarios
suggest that we need to nake very strong changes very
rapidly. I have been asked by staff and others
whet her that neans that we would have to consider
such matters as office closures, reductions in force,

and/ or furl oughs. Now, the answer, of course, is
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goi ng to depend on the exact extent of our shortfall.

Under nost of the analyses that | have
seen, under all but the nost optimstic, we will need
to nmake very serious decisions of that sort. And

they will need to be made in very short order.

Gven the realities of the fiscal year
ending in Septenber and the appropriate notice
periods that are, of course, required in law by
collective bargaining agreenents and are sinply
right, we would need to make decisions rather rapidly
in order for certain of our options to remain on the
t abl e.

So we will be |looking very intensely over
the comi ng days at what sorts of changes can be nade
so that we know the exact data. But it is clear that
there will need to be very tough decisions on those
sorts of matters.

Now, I have been asked about
di scretionary types of expenditures that | have added
to the budget. And | will say that | have subtracted
one and added two.

| have not requested any services from
McKi nney and Associates in the public relations area

since ny arrival. And we have been doing that work
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i n-house and budgeting that all PR would be done
i n-house, which is a significant savings.

On the other hand, we have budgeted
additional nonies for a full-service audit as well as
addi ti onal audi t servi ces. Those are the
di scretionary expenditures. And it is a total of
approximately 62,000 that were budgeted for those 2
amounts. That figure is not terribly different from
what we were planning to spend on MKi nney.

QG her than that, given the shortfalls
that we have had in recent years, there is not a |ot
of wiggle roomleft for us. Mreover, we have to be
prepared for future years. This is not an agency
that has done a lot of future planning financially.
But we understand that if we receive the President's
budget this year; in other words, if we received the
samre $9 mllion that we have received over the |ast

several years, the extent of the shortfall we're

| ooking at this year, wll be considerable expanded
next year. So we have to look at cost-saving
situations this year that wll not send us in a

simlar sort of problema year from now
What that neans is that even if the

extent of the shortfall is on the nbre conservative
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line of the spectrum we still have to look at the
addi tional pressures, which the 2006 fiscal year
budget will place on us this year and nmake sure that
we are creating solutions that deal with both.

| have a few other topics on the staff
director's report. And | don't know if it is the
preference of the chairman and the conm ssioners that
| continue through to the others or to see if there
are questions with respect to financial conditions.

CHAI RVAN REYNOLDS: Well, | think at this
poi nt, we shoul d entertain somne guesti ons.
Comm ssi oner Ki r sanow?

COMM SSI ONER - KI RSANOW Staff Director,
you had indicated that we had to nake some deci sions
with sonme al acrity.

VI CE CHAI RVAN THERNSTROM  |'m sorry. |
can't hear you.

COW SSI ONER  KI RSANOW The staff
director had indicated that we had to nake sone
decisions with sone alacrity. And, second, because
we don't have | think institutional controls to
divine the kind of information necessary to get us
budgetary information, we're not even sure to what

extent certain nonies nmay have been deferred fromthe
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present fiscal year to future fiscal years.

So ny question is, can you give us a nore
definitive time frame or what the window is wthin
which we nust act to forestall what you currently
believe may be the range of deficit given the fact
that we are hal fway through the fiscal year?

And, second, is, do you believe that
there may be other itenms or issues that have been
deferred fromprior years to the present fiscal year
that we haven't yet gotten our hands on?

STAFF DI RECTOR MARCUS: Let me try both
of those questions, Comm ssioner Kirsanow, in reverse
or der. Wth respect to the question of costs that
were deferred to this year, the rent is the one ngjor
itemthat | would describe as a deferral, although I
may need to defer nyself to career staff if there are
any additional ones.

| will say that there are significant
expenditures that we have to pay for this year based
on things that were done in the past. For exanpl e,
we are paying this year for EEO clains that had been
resolved in prior years. That is a significant drain
on the budget of sonme $188, 000 this year.

| have not seen this as a specific
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deferral but, rather, as a matter of we're finally
going to have to pay the bill on what was done in the
past during the prior managenent.

Simlarly, there may be other sorts of
decisions that were nade in the past; for instance,
new hires and other obligations that we're paying for
now, but rent is the |argest.

COW SSI ONER KI RSANOW  But woul d it be
fair to say that we still don't have our hands around
the scope of expenditures that may have to fall on
our watch that have incurred on a prior watch?

STAFF DI RECTOR MARCUS: Wiat | woul d say
is that I was given new information about
expenditures that staff wasn't available into January
and February.

It's always hard to know what you don't

know. | am not expecting to get nore surprises of
that sort, but | have gotten certainly a nunber of
surprises over time with expenditures that | haven't

known about until fairly late in the fiscal year.

So what | would say is we are not
expecting to hear any nore. And, as far as we know,
we have seen all of it, but we have been surprised

bef or e.
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COW SSI ONER  KI RSANOW And the second
guestion with respect to what is our wndow of
opportunity for maki ng deci sions on budgetary itens?

STAFF DI RECTOR NARCUS: That's a good
guestion, Comm ssioner Kirsanow. | believe that it
is very short because with the fiscal year ending in
Sept enber and given the notice periods, t he
three-four-nonth notice periods wth respect to
different sorts of decisions that have to be nade,
there are certain options that either disappear or
beconme nore limted after even April 1.

So what | would say is we have to really
focus over the next several days and the next few
weeks on figuring out whether we need to nake any
deci sions that have to be nmade in advance of April 1.

After that, there remain things that can
be done in the future that don't require so nuch
notice, but we really have a w ndow over the next

coupl e of weeks that has options that we won't have

after this.
CHAl RVAN REYNOLDS:  Commi ssi oner Meeks?
COWM SSI ONER MEEKS:  Well, as | listen to
this, you know, | <conpletely agree that whatever

financial controls weren't in place or whatever can
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be inproved should be, but the whole conversation
really is about we have had a flat |ine budget for 15
years.

And our mandate hasn't changed. There
are many good projects that went forward, but wth
inflation and the fact that our nandate hasn't
changed, this Conmi ssion is starved. Its budget is
starved.

| don't see that that is going to change
in the near future. So, | nean, | think this brings
up a real question about how do we do nmeaningful
wor K.

| nean, get the controls in place,
absol utely. But then | think it is a very serious
guestion about what kind of projects or how many
projects even or how we can fulfill our mandate. And
| think that is the big question.

And it hasn' t been j ust this
adm nistration, by any neans. It's been nany
adm ni strations that have starved the Conm ssion

CHAI RVAN REYNOLDS: 1'd like to respond,
Ken. Conm ssioner Meeks, you raise a very inportant
guesti on. I am in full agreement wth you.

Utinmately the budget for this agency needs to be
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tied to inflation.

But the only way we are going to get
there, | believe that we are going to have to get our
financial house in order. W are going to have to
denonstrate to nenbers  of Congress and the
adm ni stration that we can be good stewards.

So the first order of business in ny view
is toinplement all of the reforns that are necessary
to enable us to track our expenditures.

COWM SSI ONER  MEEKS: No, no. | nean, |
absolutely agree with that, absolutely. There is no
doubt about that. | am just saying that that can be

fixed. Financial controls can be put in place. And

it sounds like they are. But in the end, wth
inflation and with our nmandate, we still have very
serious issues of how we really fulfill our mandate.
CHAl RVAN REYNOLDS: | agree with you. |
guess |'m making a small point. And that point is

that our ability to go and nake the case for an
increase in our budget, it depends on what we do in
terns of reform

The faster we inplenent meani ngf ul
reform the sooner we will be in a position to go to

Congress and to go to the admnistration --
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COW SSI ONER MEEKS:  Absol ut el y.

CHAIl RVAN REYNOLDS: -- to seek increases
in our appropriation.

COW SSI ONER  MEEKS: Absol ut el y. I
coul dn't agree nore.

CHAI RVAN  REYNOLDS: Yes, Conmi ssi oner
Ki r sanow?

COW SSI ONER KI RSANOW | have a question
for the staff director. Based on what | am hearing,
is there any prospect at this point -- again, we
don't know what we don't know, but do you think there
is any prospect that this Conmm ssion can enbark upon
any projects beyond a statutory report?

STAFF DI RECTOR MARCUS: Yes, Conm ssioner
Ki r sanow.

Now, | would say in response both to that
question and also Comm ssioner Meks that we have
reached a point with respect to the difficulty in
dealing with the structural and financial issues that
| have had to divert sonme resources from Adarand
projects into financial matters. And |'m probably
going to have to do a little bit nore of that.

There are sonme people, including, for

instance, in the Ofice of General Counsel, who m ght
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otherwise be working on legal reports who are
focused, instead, on either legal analysis or
supporting the financial side. So it is certainly
the case that the financial and structural challenges
that we have, even this year, are having an inpact on
our capacity to conpl ete projects.

Nevert hel ess, under these very difficult
circunstances, our staff is noving forward on a
nunber of projects. The highest priority by |aw has
to be the statutorily nandated enforcenment project.
And the Ofice for CGvil R ghts Evaluation is working
on an Adarand project, which has, of course, been
tal ked about within the Conm ssion since at |east
2030.

Additionally, however, work is going on
for other projects. The Ofice for Cvil R ghts
Eval uation continues to do work to look at mnority
enpl oynent issues, for instance. Mor eover, the
Ofice for Gvil R ghts Evaluation continues to
anal yze federal funding for civil rights agencies.

Additionally, analysis has been ongoing
regarding Voter Act reauthorization issues. So we
have not stopped work on inportant projects. And

what | would say, in addition, is this. Qur staff
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had been under extrenely difficult circunstances as
t hey have been hearing about the budget, as they have
been under tight financial straits, and as this week
we received yet another threat to the enployees
conbined with a threat to the President in the form
of a purported anthrax attack, which is the third one
that we have received recently.

So we are dealing wth sone very
difficult circunstances for staff, but people are
conmtted to doing their work and, even under
difficult ci rcunst ances, are engaged in those
pr oj ects.

CHAI RVAN REYNOLDS: Vi ce Chai r
Ther nst r on?

VI CE CHAI RMAN THERNSTROM Wl |, first |
want to say that | know how difficult a period this
is for the staff as they listen to these nunbers, as
t hey contenpl ate possible actions that nmust be taken.

And | know that the staff director is
conmtted to trying to protect the staff, and | think
every comm ssioner here is concerned about norale at
t he Conm ssion and appreciative of the fact that the
staff under difficult circunstances is noving forward

on the projects that are already on the pipeline.
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Wth respect to projects not already in
the pipeline, will we be able to attach a cost to
each project or at |east have an estinmate of the cost
before we vote on those projects, on those proposed
proj ects?

STAFF DI RECTOR MARCUS: Vi ce Chairman
Thernstrom if the Conm ssion would |ike an estinate,
we can provide an estimate. | have to say we don't
have one avail abl e today.

VICE CHAIRMAN THERNSTROM No. I
understand that. Yes.

STAFF DI RECTOR MARCUS: W can generate
one in the future. Now, nost of the costs of
projects are staff salary and benefits, and very
little is out of pocket. So it's largely a matter of
estimating based on the nunber of staff per project.

But we can provide that if requested.

Now, of course, sone of the work on that
woul d have to be done by the sanme person or people
who are urgently trying to figure out the extent of
the financial hole we're in and solve it. So it's
also a matter of making sure that we extinguish the
fire that we've got first.

CHAI RVAN REYNCLDS: Ken, when you put
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toget her these estimates, what | would like to see is
sonething that -- | want you to red flag the projects
that are going to cause you to take away resources
from projects related to reform To the extent that
we can avoid redirecting resources away from reform
efforts, that's the way we should go in ny view

Yes?

COW SSI ONER BRACERAS: Excuse ne. \Well,

| have two questions. The first, piggybacking on
this current discussion, it seens to ne that the
rel evant consideration is how much wll a project

cost above and beyond the staff, the cost of the
staff and the benefits because those people are
al ready here. And presunably, you know, if they're
not working on one project, they're working on
another, they're working on reformefforts.

So what would be helpful to ne in
deci ding whether to go forward with certain projects
or whether we anticipate any costs beyond that in
terms of hearings or public service announcenents
that mght go along with the project or consultants
that mght need to be retained. And if that could be
at | east broken out and item zed, that's the rel evant

figure to ne.
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VI CE CHAl RVAN THERNSTROM Yes,
absolutely. And | should have stated it as such

COW SSI ONER BRACERAS: Because in terns
of the allocation of resources that are already in
pl ace and whether or not particular staff are working
on A or B substantive project or whether they're
working on reform that's a matter that | believe is
wthin the staff director's discretion, how to
allocate staff tine.

But what we need to know is whether a
project we mght be voting on mght cost nore than
what we are already paying, how many hours sonebody
is going to --

CHAI RVAN  REYNQOLDS: Yes. Basi cal | y
out - of - pocket expenses.

COW SSI ONER BRACERAS: R ght,
out - of - pocket expenses, but knowi ng how many hours a
particul ar staff person is going to devote to --

CHAl RVAN REYNOLDS: Ri ght .

COW SSI ONER BRACERAS: -- A as opposed
to Bis irrelevant to ne in terns of -- it's not an
additional cost. That's a priority issue that's for

the staff director.

VI CE CHAI RVAN THERNSTROM And | shoul d
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have nmade that clear that that is the question.

STAFF DI RECTOR MARCUS: W woul d be very
pl eased to do it that way with the one caveat that |
woul d add that it would be nmy order of priorities to
the extent that financial analysis is required to
have the financial people first focusing on naking
sure we know the paraneters of the problem and
dealing with that; and then, second, |ooking at the
out - of - pocket expenses of potential projects.

COW SSI ONER BRACERAS: | agree. | agree
with that.

M/ second question has to do with how we
got here. And that is you nentioned that the career
staff had been kept in the dark about a nunber of
matters or that they didn't have the information
because budgetary issues were consolidated in the
Ofice of the Staff D rector.

Presumably, if accurate records have been
kept by the prior staff director, when you cane in,
you woul d then have access to that information. But
what | am inferring from what you said is that
budgetary information is consolidated in the Ofice
of the Staff Director under the prior reginme and that

no records were left behind for you to access or
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limted records were left for you to access.

STAFF DI RECTOR MARCUS: That's correct,

Conm ssi oner Braceras. And | can tell you what |
have found. And if you want nore specifics about
what happened before ny arrival, | wll have to defer

to career staff.

What | wll say is this. Most of the
guestions that | have had about the finances of the
agency were not answerable to the career staff
because they indicated that finance and budgetary
matters were centralized within the office of ny
predecessor, the prior staff director.

Moreover, we have not been able to |ocate
the records of the prior staff director, nor has he
been willing to speak with us about what happened
with the budgeting and finances.

COW SSI ONER BRACERAS: Right. So that
indicates to nme that either: A) records weren't kept
or B) they were kept and sonmething was done wth
them They were either renoved or destroyed.

STAFF DI RECTOR MARCUS: | can't think of
any ot her expl anation, Conm ssioner Braceras.

CHAlI RVAN REYNCLDS: Conmi ssi oner

Ki r sanow?
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COMM SSI ONER  KI RSANOW First of all, |
concur with Comm ssioner Braceras in ternms of the
cost breakdown. It seens to nme only those costs
above the operational baseline are relevant to us.

And it goes to a subsidiary question |
have. And that is | asked earlier about projects,
whet her or not we could inplenent projects, in terns
of the current projects.

l"m  presum ng t he proj ects we're
currently working on do not incur costs above our
operational baseline. In other words, there are no
extraordi nary costs beyond wages, salaries, benefits,
rent, et cetera, et cetera. |s that correct?

STAFF DI RECTOR MARCUS: | have allowed
l[imted expenses connected with these projects. The
expendi tures have not been extraordinary. There have
been sone out-of - pocket expenses.

For exanple, staff used the telephone,
including long distance calls. Mor eover, they used
the mains and occasionally have had to wuse other
means of transmtting docunents.

So there have been | ow | evel expenditures

with respect to those projects, but there have not

been significant expenditures relating, for instance,
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to significant travel or other out-of-pockets of that
sort.

Now, there is one large expenditure
relating to the projects | nentioned earlier that was
made, but it was authorized prior to ny arrival. I
referred to a project regarding Voter Reauthorization
Act .

M/ predecessor apparently authorized a
contractor to do a considerable amount of the | egal
and policy analysis. So that was outsourced. And
that has had to be paid by the Conm ssion.

CHAI RVAN  REYNQOLDS: Ken, do you know,
what's that figure?

STAFF DI RECTOR NMARCUS: | don't. | am
told that that figure is $20, 000.

CHAI RVAN REYNCLDS: Ckay. Thank you.

COW SSI ONER  BRACERAS: And that was
sonething that was incurred on the watch of the prior
adm ni stration, but the bill came to you under your
adm ni stration?

STAFF DI RECTOR MARCUS: It was authori zed
by prior nanagenent. And | wll have to check to
find whether that was paid during this fiscal year or

| ast.
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The general counsel is informng ne that
it was paid in three stages. And | could defer to
her for further explanation if you would |ike.

CHAI RVAN REYNCLDS: Ms. Carr, would you
pl ease provide us with whatever information you have?

VI CE CHAl RVAN THERNSTROM  Yes. And has
it been paid in full at this point?

M5. CARR  The contractor was billing in
three stages. The first two stages, | believe, were
billed under the prior staff director. The third
stage was billed post-transition. And | do believe
that final bill has been paid.

CHAlI RVAN REYNOLDS: Thank you.
Conmi ssi oner Yaki, you have been patient.

COW SSI ONER  YAKI : ' m the new guy. I
figure | always get picked |ast.

| wanted to go back to the central
guestion, which dealt with the short w ndow of tine
that we have to sort of figure out what the real
nunbers are and what actions we have to take. I
think it is very inportant for the integrity of the
Comm ssion and for the staff who work here that we
make that as transparent as we possibly can.

| think whatever nunber we cone up wth
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has to be scrubbed, double checked, and triple
verified so that there can be no question about where
it came from how it cane to be, and what that fina
nunber is because that nunber, whatever it is, is
going to going to be the determnant of very tough
deci si ons made very quickly, either by the Comm ssion
or by the staff director.

So | think it is very inportant that that
nunber, whatever, have inmmense anount of integrity
attached to it so no one can question that it was
this or that because ultimately when we tal k about --

and we have been dancing around it during this entire

di scussion -- how the majority of our budget is
salaries and benefits, | think everyone can kind of
read between the lines -- and | ameven still dancing
around it -- about what the inplications of that
coul d be.

And | think we owe it to the people who
have been working under terribly adverse conditions
over the past years here doing yeoman's work in terns
of producing reports, responding to conm ssioners,
responding to docunent requests from whatever that
nunber, have a very, very solid backing.

| also think it is inportant that we
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communi cate very clearly in the actions that we do
that reform is different from emergency nmeasures.
Sonehow t hey are connect ed.

But any energency neasures we nay take
are not a consequence of the agency continuing to
spiral out of control. It is sinply a short-term
imediate remedy as a consequence of other things
beyond our control, which reforns on a longer-term
basis going forward are going to be addressing
because, you know, | can just see the headlines
com ng out of the papers dependi ng on what happens.

So | think it is very inportant that we
make that distinction because, again, people can
confuse things that any agency would have to do in a
simlar situation. No matter how good, no matter how
well it is being run at the tinme, sonething may
happen that causes you to have to do sonething
drastic. But | don't think it necessarily neans that
the agency is spiraling out of control.

Finally, going forward when we tal k about

the fact that -- and, by the way, | was privileged to
be at the hearing yesterday. And | heard very
clearly -- | believe it was even from the chair --

that he was hoping that when we have our financial
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and managenent house in order, he would be very
supportive of getting the block off of the
appropriations and getting it retied and getting it
starting to go up. So | think that that was very
encour agi ng.

But certainly if we can't solve this in
six nonths and we're faced with fiscal year '06 with
a level budget, then I think that we should start
t hi nki ng very hard about the fact that nothing should
really be sacred in how we look at it and we have to
do it from a mssion-oriented analysis, what is it
that we need the nost, what is it that we don't need
the nost and go from there in terns of how we
prioritize staffing and whatever for the com ng year.

| have heard about all of the concerns
about projects going forward. And at a later tine
today, | wll discuss a project that | was talking
about with the director while we were waiting for
during one of the 44 breaks we had during the hearing
as the commttee recessed as to nove on to other
i nteresting issues.

STAFF DI RECTCR NARCUS: Conmi ssi oner
Yaki, | very nuch agree with your points. And |

would like to respond separately to as many of them

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




43

as | can.

First, you began by calling for a
transparency with respect to the determ nation of our
financial condition. | strongly believe that. And
" msure that everyone --

COWMM SSI ONER YAKI: | know. And | wasn't
accusi ng you of not.

STAFF DI RECTOR NARCUS: | under st and
t hat .

COW SSI ONER  YAKI : I was sinmply
restating what | thought was the obvious.

STAFF DI RECTOR MARCUS: | suspect that
everyone in this room can agree that | have provided
a greater degree of financial transparency than they
have ever seen before in this Conmssion. And | --

COW SSI ONER  BRACERAS: A hundred
per cent .

COW SSI ONER  KI RSANOW Let nme tell you
in one neeting alone, you have provided nore
information than | have gotten in three years by a
magni tude of three or four-fold.

COMWM SSI ONER  BRACERAS: Yes. |  would
like to join in that. | joined the Comm ssion three

years ago and Pete around the sane tine. From t he
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time we joined, we were continuously asking for this
type of information.

And you cane before us in the first
nmeeting and confirmed what we had | ong suspected but
never really knew because nobody would tell us. So
the increase in transparency is greatly, greatly
appr eci at ed.

VI CE CHAI RVAN THERNSTROM And | second
t hat . |"ve been here for five years -- no -- four.
| can't remenber.

STAFF DI RECTOR MARCUS: Thank you,
conmm ssi oners. | am a strong believer and | wll
continue to provide it. And | tried to provide it to
staff even between the [ ast two neetings.

Now, there is a cost to it in the sense
that it may cause premature concern in the event that
the nore optimstic scenarios turn out to be the
case. But |, nevertheless, think that it is
inportant to provide that transparency to the
comm ssioners, the staff, and our stakeholders in
Congress and el sewhere as well as to the public.

A related but separate point that you
made, Conmi ssioner Yaki, deals with the solid basis

for the answer that we have. And | think that that
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is critically inportant. As | provided what | think
was an unusually candid description of not just our
financial condition but our uncertainty right now, it
occurred to ne that | would be thinking if | were on
the staff, "My Cod, they're nmaking difficult
decisions that will affect ne. And they don't yet
know t he exact situation."

| think it's, nevertheless, inportant
that they know exactly what they know and what we
don't know, but | wll provide you ny assurance that
as we go forward to making difficult decisions, we
will have the nost solid possible basis that we can

prior to maki ng those deci sions.

Now, | earlier referred to the fact that
sone of our options will be foreclosed as tinme goes
by. But | would also say that we wll not

prematurely nmake decisions that could adversely
affect enployees in the event that we do not have
sufficient information and tine.

W will make decisions on a deliberate

basis. W will take all neasures in order to be able

to nake decisions while options are still available,
but we will not take actions unless we are able to do
so clearly.
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| will also say, as | have said to staff,
that we are commtted to ensuring that before we take
any neasures that would adversely inpact staff, that
we will look for all other avail able avenues for cost
cutting, but | have also said with candor that we do
not have a |l ot of those options.

Finally, wth respect to your conment

that reform nmeasures are different from energency

nmeasures, | would say that that is a very good point.
And | will say they are very different. 1In fact, |
will have to tell you that the time we are dedi cated

to solving this enmergency is delaying us somewhat in
undert aki ng sone of the reform nmeasures that we woul d
like to take.

| would like to be focused 100 percent on
structural refornms right now, but | have had a very
significant amount of ny tine diverted towards
working with our financial people, not on the
long-term  solutions but on t he short-term
emner genci es. So while the two are connected, they
are conpeting for scarce resources.

CHAI RVAN REYNOLDS: | have a question for
you, Ken. This uncertainty, our inability to

guantify the deficit, what are we doing in terns of
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putting an accounting system in place that wll
enabl e you to answer these types of basic questions?

STAFF DI RECTOR NARCUS: W continue to
have | argely the same accounting systens, largely the
same accounting systens, that we had a few nonths
ago.

Now, we have put pressure on various
individuals, including our outside contractors, to
sol ve certain other problens. But the fundanentals,
unfortunately, probably can't be changed during the
m dst of the fiscal year. W still --

CHAl RVAN REYNCOLDS: What's the nature of

the problen? | nean, we have a systemin place now
Is that correct? VW have a | edger. W have a
system in place. Are we going to run into this

problem again in the future? Do we have all that we
need to avoid being in the situation now a year from
now?

STAFF DI RECTOR NARCUS: | believe that
serious changes in the accounting system wll be
difficult to inpose in the mdst of the fiscal year,
which is to say we will continue at least until the
end of this year to have significant challenges in

under standi ng our finances. W need to nmake changes,
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but sone of the changes probably can't even be begun
bef ore Cct ober 1.

| will also say that one of the key
conponents of the changes that | have planned to nake
has been the creation of a new budget sheet position
at a GS-15 grade |evel.

W have announced that position. So far
we have had difficulty attracting, even at a
relatively high rate of pay, the sorts of candi dates
t hat we have want ed.

At this point, while the announcenent is
open and we have been nore aggressive in our efforts
to recruit a strong new person, we also are
challenged with a prospect of a potential hiring
freeze, which m ght be connected with certain of the
options that we have to take. So we do have sone
real challenges as we |ook to change the accounting
syst ens.

CHAI RVAN REYNCLDS: Ckay. Conmi ssi oner
Braceras?

COMM SSI ONER  BRACERAS: Again this goes
to Conm ssioner Yaki's point about the difference
between dealing with imediate financial energencies

and reformng our systens for the future.
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As all of you know, we have had a worKking
group on reform put together to deal with sone of the
procedural issues with the Conmm ssion going forward.
And the mandate of the working group that we set up
in January was to examne our policies on internal
and external conmmunications and as well as project
pl anni ng and i npl enent ati on.

And we have at this point cone up with a
series of recomendations relating to our external
and internal comunications. W have had a |engthy
di scussi on about project planning and inplenentation.
Al t hough we have not commtted our recomendations
to specific proposals yet, that is sonething we hope
to be working on in the next few weeks going forward.

But the idea with respect to project
pl anni ng and i nplenentation is basically to inplenent
reforns that will inprove both the integrity and the
guality of our work product.

W specifically did not include budget
and financial reform within the jurisdiction of the
working group in order to give the staff director
time to: A) conpile the information that we needed
to find out where we stand currently but also to give

the staff director sone discretion in dealing wth
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t he financial problens.

So | don't know if this is the right tine
to nove to extend the jurisdiction or the tine frane
for the working group because previously we had said
we were going to conme forward in March wth our
proposal s.

W do have a series of 14 proposed
refornms, but they deal exclusively wth external and
internal comunications. And we would like nore tine
to basi cal |l y put our pr oj ect pl anni ng and
i npl enent ati on thoughts into specific proposals. And
| don't know if we want to extend the jurisdiction to
cover budgetary issues. That's sonmething we can
di scuss.

W had four comm ssioners as nenbers of
t he group. Conm ssioner Redenbaugh has resigned. So
we need to replace a conmm ssi oner.

| don't know if this is the proper tine
to take up these issues about the working group, but
| just wanted to raise them

VI CE CHAI RVAN THERNSTROM | do have a
guestion before we take them up continuing from the
prior discussion, M. Chairman. So | would at |east

like to postpone the working group discussion to get
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to ask one nore question with respect to the staff
director's report and Conmi ssioner Yaki's very, very
| think good comments.

This is directed to the staff director
Conmm ssi oner Yaki said we've got a very short w ndow
of tine. And he also said whatever nunbers we're
working with have to be triple verified so there are
no questions about what they are and he added how we
got there.

Is there in your view any tension between
the short wi ndow of time and the necessity to have
these, as it were, triple verified nunbers? That is,
you've been having a lot of difficulty getting your
arns around the basic nunbers here.

And while | agree with the sentinents
t hat Conm ssioner Yaki expressed, the question, |I'm
not sure it's realistic to have those triple verified

nunbers before you have to nmake sone deci sions.

COM SSI ONER  YAKI : Vell, I'1l1 take
doubl e.

(Laughter.)

VI CE CHAl RVAN THERNSTROM You'll take
doubl e?

STAFF D RECTOR MARCUS: Vel |,
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Conm ssi oner Yaki, you can correct nme if |'m wong,
but | believe that what you intended was that we use
t he best information avail abl e?

COW SSI ONER YAKI :  Right .

VI CE CHAl RVAN THERNSTROM  Yes, but it is
going to be short of t hat perfection that
Conm ssioner Yaki -- of the perfect picture that you
drew of i ndi sputabl e dat a.

CHAI RVAN REYNOLDS: Well, you both raise
points, but | think that the bottomline is that we
do have a short tine. But we do have an obligation
to use the best data avail abl e.

So will it be perfect? No. Not hi ng we
do will be perfect. But we are going to use the best
avai | abl e nunbers that we can conme up with.

VI CE CHAI RVAN THERNSTROM Wl |, | sinply
wanted it on the record that what we will be working
with is the best avail able nunbers and not the triple
verified ones in all I|ikelihood.

CHAl RVAN REYNOLDS: Ckay. But let nme --
go ahead.

STAFF DI RECTOR MARCUS: If | may just
briefly respond? | believe | agree with that, Vice

Chai rman Thernstrom \Wat | will say is we will act
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on the best available information but that before we
take any action that would adversely affect any
single nenber of the staff, | wll mnake sure that
that information is stronger than any information I
have seen so far.

There is no way to get per f ect
information, but I wll want to nake sure that it is
verified to a greater extent than what we have seen
i n the nunbers today.

CHAI RVAN REYNOLDS: Ckay. And 1'd like
to go back to Jennifer's point. Jennifer, | think
that we should just hold off and finish with Ken's
report and then revisit the issue on the table.

COMM SSI ONER  BRACERAS: Ri ght. | just
wanted to nake it clear for the record that the
energency neasures that the staff director is taking
and may need to take going forward does not preclude
reform

And we are in the process of reform W
started that process in January. And | recognize
that Conmm ssi oner Redenbaugh was disappointed wth
the pace of that reform However, it's only been two
nont hs, and we have already tackled a whole host of

issues. And we are going forward to tackle nore of
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them And all of us here are commtted to reformng
t he agency's processes goi ng forward.

So | just want to nmake clear that that is
on the agenda for today and for the indefinite
future, that nothing we're talking about right now
pr ecl udes t he ongoi ng wor k of reform of
institutional reform

CHAI RVAN REYNOLDS: Sure. Conmm ssi oner
Ki r sanow?

COW SSI ONER KI RSANOW | was just going
to say that | think, as Comm ssioner Yaki said, we
have been kind of dancing around an issue, and that
is layoffs.

| ve had the unpl easant task of having to
counsel hundreds of conpanies on that very issue.
And you never get perfect information. [t never
happens.

The unpleasant truth is that sonetines
any of these enterprises, conpanies have got to take
actions with the best information they have. And,
unfortunately, | think in this circunstance, you are
between a rock and a hard place, which dictates that
you err on the side of naking sure that we conme in

wi t hi n budget.
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That is a difficult prospect. It is a
difficult thing to discharge for any staff director,
for anybody in an executive position. But | think
that is the ultimate mandate.

STAFF DI RECTOR MARCUS: Thank you.

Let me just say quickly in response to
Conmi ssioner Kirsanow that | agree with that but to
enphasi ze that we have been trying to provide an
extraordi nary anount of candor, including discussing
potentialities that may not conme to fruition, and
that everyone should understand that while we are
looking at all possible alternatives, certainly no
deci si ons have been nade yet with respect to |ayoffs
or anything else. But we are |ooking at sonme very
t ough i ssues.

If those are the questions with respect
to the financial condition, I wll continue with the
staff director's report.

CHAl RVAN REYNOLDS:  Yes.

STAFF DI RECTOR MARCUS: Conm ssi oner
Kirsanow had referred earlier to admnistrative
instructions that | have issued which have not
previously been discussed in a Comm ssion neeting.

And 1'd like to say just a word about it because |
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think this relates very much to Conmm ssioner
Braceras' concern that we not stop in our reform
efforts just because we have an energency goi ng on.

| think it is inportant to say that in
just the first brief three nonths, we have already
tackled a large nunber of problens based on findings
of the GAQ

Now, | can't in open session go into too
much detail about how our reforns deal wth
recommendations of GAO. Wiat | will say is this. W
are inplenenting over 20 reform neasures that relate
to recommendations of the GAO in that at |east sonme
of them not only address findings of GAO but address
findings of GAO that are not yet even final and
formal | y announced.

So we are trying to be as aggressive as
possible, not just reacting to what has happened in
the past but |ooking at the best information we have
avai |l abl e and trying to get ahead of them

| think that this is an indication that
we are so serious about reform that we are tackling
i ssues that haven't even yet becone finally public in
order to nmake sure that we can bring our house into

order.
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Comm ssi oner Yaki had pointed out a few
nonents ago that there is a difference between
energency planning and long-term structural reform
And | had indicated in response to that that, in
fact, dealing wth this energency nay cause sone
difficulty in dealing with the long-term structural
pr obl em

One way in which | have anticipated that
problemis by creating a new senior-|evel position of
a person at a high |level who can focus on sone of the
| ong-term structural needs.

As | am focusing with our director of
managenent and ot her of our managenent and fi nancia
staff on the energencies, it is inportant that there
be at |east one high-level person who is |ooking at
the long termin helping in refornmns.

So | do have a new position that | am
creating of associate deputy staff director, which
wi Il be a managenent-1|evel person who will be | ooking
at such matters as GAO inplenentation. The hope is
that there wll be one person who is not diverting
attention to energencies and who can help focus on
the long term

Finally, | have been asked to say a word
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about congressional conpliance. W continue to work
as hard as we can, not only to neet the obligations
i nposed on us by our oversight committees but to
exceed t hem

| had indicated in prior neetings that
staff had been working around the clock to try and
neet deadl i nes. Fortunately, at least for a little
whi |l e, that has sl owed down.

But I would say that, even since the |ast
neet i ng, t here have been mul tiple docunent
productions given to Congress because we think it is
SO inportant to cooperate wth the oversight
comm ttees.

In fact, not only have we been neeting
our deadlines for docunent production, but over the
| ast few weeks, we have gone ahead of tine based on a
concern expressed to ne by House oversight counsel
that they would like it quicker if possible.

And we have delivered to Congress sone
docunments that they asked us to provide by April.
And | believe sone of the docunents have net at My
timet abl e. So we have, in fact, not only been
working to neet but also to exceed our deadlines from

Congress, thanks to extraordinary work from a |arge
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nunber of staffers, including our custodian of
records, Barbara Fontana, and solicitor, Emma
Monr oi g.

W are aware now, as of yesterday, that
there wll be another subpoena issued to the
Conmi ssion. As | understand it, it is likely to |ook
like the last one except that it will be renewed.

| anticipate that this wll involve
potentially substantial additional work in order to
make sure that we conply with the | ast one.

Now, some have asked ne, "Well, if you
have already handed over virtually all of the paper
you have got and this is a renewal, how could it be
nor e?" The problem that we have is that since ny
arrival, we have done everything we can to fully
respond to those pendi ng docunent requests for which
we're responsible as well as to attenpt to go back
and certify our conpletion.

However, the fact is that we do not
entirely know what ny predecessor did and didn't
produce prior to nmy arrival. W do not have records
i ndi cati ng what was produced, what wasn't produced.

So with respect to those portions of the

subpoena that were dealt with earlier, we may have
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additional need for resources to be diverted to
conply with that portion of the subpoena.

CHAlI RVAN REYNCLDS: Conmi ssi oner
Ki r sanow?

COW SSI ONER KI RSANOW  Just a questi on.

Are the remaini ng docunents Bates stanped?

STAFF DI RECTOR NMARCUS: W are Bates
stanpi ng all docunents, keeping a record and an extra
copy currently.

COW SSI ONER KI RSANOW  Good.

STAFF DI RECTOR MARCUS: As for the prior
production, we do not have a conplete record. And I
m ght have to defer to career staff to address
whet her there was Bates stanping and, if so, whether
it was page by page or docunent by docunment. | will
defer to our solicitor, Enma Mnroig.

M5. MONRA G Yes. Good nor ni ng. The
docunents that were produced to Congress before md
Decenber were not Bates stanped. And we don't know
what they were because copies were not kept or
identified as a production, nor was there a list of
t he docunments produced.

The production in |ate Decenber done by

the General Counsel was Bates stanped, and there are
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copies. And the ones afterwards that have been done
during the current year are also Bates stanped. And
we know what was produced because we have a copy of
t hem

But the initial ones, we have, you know
-- and sone of the notes of the docunents that have
been left have said that the production in sone
categories were inconplete. That is why there is an
el ement of uncertainty.

COW SSI ONER BRACERAS: ['"m sorry. Who
was responsible for supervising the production, the
earlier productions?

VB. MONRA G VWll, apparently the
assistant to the staff director, Alex Sun, was a
person responsi bl e. And the letters going out are
signed by the staff director, Les Jin.

COWM SSI ONER BRACERAS:  (kay.

COWMM SSI ONER  KI RSANOW So would it be
fair to say that we nmay be duplicating at this point?

STAFF DI RECTOR NARCUS: It's a little
premature w thout actually seeing the subpoena and
conmuni cating with staff, but ny hope is that we wll
be able to work together with them to be able to

determne fromtheir records what they have and what
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t hey don't have.

| don't know yet entirely what sort of
i ndexing they mght be able to share with us, but ny
hope is they wll work with us to mnimze the
addi tional cost and expense. And |I'm certainly
seeing fromfacial expressions that oversight counsel
is agreeable to that.

CHAI RVAN REYNCLDS: Vel |, before you go
on, going forward, | think it is extrenely inportant
that we have good communication with the Oversight
Committee to ensure that the docunents that we
provi de are satisfactory.

And if we cannot provide a conplete
response, then we should be prepared to offer up our
reasons for being unable to provide a conplete
response.

Yes?

VI CE CHAI RVAN THERNSTROM Do we know t he
condition of the records of the subcommttee, as
opposed to our records?

STAFF DI RECTOR NARCUS: | think we're
going to have to have further discussions with the
subcommi tt ee.

The one last point that | intended to
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make in ny report wth respect to congressional
conpliance was to answer a question posed to ne | ast
nmeeting by Comm ssioner Yaki. He asked ne if we
could determne the costs that we have incurred
duri ng congressional conpliance.

That cost is, in part, a matter of out of
pocket that we can determne with actual nunbers and
is, in part, a matter of staff tinme, which we have
needed after the fact in sone cases to estinmate based
on beliefs about hours worked.

The analysis that we have done estimates
that we have had to incur costs of approximtely

$123,000 in conplying wth the congressional

subpoena.

That is ny report.

CHAlI RVAN REYNCLDS: Conmi ssi oner
Ki r sanow?

COW SSI ONER KIRSANOW | think before |
had sone additional questions, and | know Jennifer

has got sone notions and so do |I.

Afewthings. One is with respect to the
cost of conplying with oversight, | view that as part
of reform frankly. | view that as a cost that is

unavoi dable. And | think we're going to conply with
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that, regardless of the cost. It causes problens
possi bly, but that is something that we will see.

Second, it strikes me that this
i nformational vacuum that we have places us in a very
difficult position you have indicated. | guess |I'm
repeating what you said, but |I'm very concerned that
we're going to be able to nake accurate assessnents
about the neasures that we need to take on an agency
basi s because of that informational vacuum

Does the staff director have any idea as
to how we are going to nmake these assessnents given

that i nformational vacuun?

STAFF DI RECTOR MARCUS: Conmm ssi oner
Kirsanow, you are asking ne whether | know how we
will be able to get the accurate information we need

in order to take the emergency neasures to deal with
t he financial ?

COVMM SSI ONER KI RSANOW  Right, right.

STAFF DI RECTOR MARCUS: Vell, | have
al ready begun adding additional staff to |ook at the
financial nunbers and to check and double check. In
sone cases, these are not financial staff, but
they' re smart people who can work with me on it.

And we are doing the best we can now
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focusing all of our attention on this and making this
energency neasure first priority to essentially be
our top priority and even at the expense of sonme of
the nore long-termplans that we are doi ng.

CHAl RVAN REYNOLDS: Comm ssi oner Tayl or ?

COW SSI ONER TAYLOR: Il want to put on
the table I think sonething that has been inplicit in
everything that has been discussed today. And | know
it has been the subject of discussion between the
chair and the staff director. But it's sonething
that we haven't stated. The only person | saw that
stated this was Conm ssioner Yaki in his testinony
yest er day.

And so when he wanted us to be aware of
and at least articulate the difference between our
emergency mneasures and our reform neasures, given
what he said yesterday, | know he was talking about
doing sonething in the context of enduring that we
consi der the context. And that is, whatever we do
should be narrowy tailored so that it does not
materially hinder the public function of our
Commi ssi on.

|'m sinply paraphrasing what he said

yesterday because, as | view, we're not going to be
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judged in the short term W're going to be judged
in the long term on whether or not we are able to

produce a quality product over the long term

So what | would Ilike for the staff
director is that I'"'m not going to mcronanage you,
and you know that. What | want, though, is sone

assurance when you make reconmendations to tell wus
that it wIll not materially hinder our public
function and if you ever make a reconmmendation that
you think will, that you tell us that and we put
those issues on the table because that, from ny
perspective, is inportant and | don't want to |ose
sight of that as we discuss these inportant
short-termi ssues.

STAFF DI RECTOR MARCUS: Conmi ssi oner
Taylor, ny plan as we go forward on these reforns is
to institute neasures that wll strengthen the
institution so as to inprove its ability to achieve
its m ssion.

| don't see a tension between reform

measures and m ssion acconplishnent. | believe that
the long-term nmeasures that we are doing will make
this a stronger agency that will be better able to

acconplish its | ong-term neasures.
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For that matter, I also see our
conpliance with a congressional request as being in,
as Conmm ssioner Kirsanow indicated, a part of our
reform And | believe that as we work together with
them that that, too, wIll enable us better to
achi eve our m ssion.

CHAI RVAN REYNOLDS: Conmi ssi oner
Braceras?

COW SSI ONER BRACERAS: |' m wonderi ng now
if it wouldn't be wise to nove up itens 6 and 7 on
t he agenda, before we launch into program pl anni ng,
to sort of continue our discussion of reform and
operations, --

CHAl RVAN REYNOLDS:  Yes.

COW SSI ONER  BRACERAS: -- instead of
totally switching gears for project planning.

CHAI RVAN REYNCLDS: Proj ect planning,
after this discussion today, it seens to nme that the
new ideas that we have been considering, that we
should not nove forward until we know whether they
wll entail additional costs.

W have a statutory obligation to produce
one report a year. And that report wll be the

Adarand report. That decision was already nade in
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t he past.

COW SSI ONER BRACERAS: Wl |, there was a
notion circulated that we do need to address related
to the Adarand report, --

CHAI RVMBN REYNOLDS: Ri ght .

COWM SSI ONER  BRACERAS: -- which is to
expand the focus of the report. And this body needs
to discuss that and decide whether or not to
aut hori ze that.

CHAI RVAN REYNOLDS: Under program - -

COW SSI ONER BRACERAS: My question here
was only what order we should do that in.

CHAl RVAN  REYNOLDS: Vell, what |I'm
suggesting is that program planning, that the initial
plan was to discuss all of the progranmatic
activities, all of the concepts --

COW SSI ONER BRACERAS: R ght.

CHAl RVAN REYNCOLDS: -- that we have been
consi deri ng. I"m suggesting that that has been
narroned wuntil we get a handle on the costs

associ ated wth each of those projects.
COW SSI ONER BRACERAS: So are we noving
to defer that discussion? |Is that --

CHAI RVAN REYNOLDS: Wth the exception of
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the statutory report, the Adarand report.

VICE CHAIRVAN THERNSTROM But, as
Conm ssioner Braceras has just said, the Adarand
report, there are notions to amend it. Those have to
be di scussed.

CHAl RVAN REYNOLDS: Yes, yes. Wat | am

saying is --

COW SSI ONER  BRACERAS: Ri ght. Let ne
make a notion, then. | nove to -- hold on. " ve
just been handed sonet hi ng. Ckay. | nove to defer
di scussion of program planning until the April

neeting with the exception of the change in focus on
t he Adarand project.

COWM SSI ONER KI RSANOW  Second.

CHAI RVAN REYNCLDS: Ckay. Any
di scussi on?

COW SSI ONER YAKI : Poi nt of
clarification. Tied in that notion, Conmi ssioner,

was a change of the agenda to nove it to the back of
t he agenda today or --

COWMM SSI ONER BRACERAS: | was just going
to do that in a separate notion.

COW SSI ONER YAKI 1 Ckay.

COW SSI ONER  BRACERAS: So the first
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notion is sinply to defer program planning wth the
exception of Adarand until April.

CHAI RVAN REYNOLDS: Any di scussi on?

(No response.)

CHAI RVAN REYNOLDS: Al in favor?

(Wher eupon, there was a chorus of "ayes.")

CHAI RVAN REYNOLDS: Al in opposition?

(No response.)

COW SSI ONER  BRACERAS: Ckay. So ny
second notion, then, is to first nove the discussion
of the Adarand project until after the nmanagenent and
operations discussion and the working group on reform
di scussi on.

CHAl RVAN REYNOLDS: A second?

COW SSI ONER KI RSANOW  Second.

CHAl RVAN REYNOLDS:  Di scussi on?

(No response.)

CHAI RVAN REYNOLDS:  All in favor?

(Wher eupon, there was a chorus of "ayes.")

CHAI RVAN REYNCLDS:  Any opposition?

(No response.)

CHAl RVAN REYNOLDS: Mbtion passes. Yes?

COWM SSI ONER  KI RSANOW Still not done

with the staff director's report. | just have a few
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nmore questions with respect to the staff director.

COW SSI ONER BRACERAS: Ch, I'msorry. |
t hought that --

COW SSI ONER Kl RSANOW  That's okay. I
want to go back to operational baseline, where we are
right now | think earlier on, you made reference to
sone of the reports that we're currently working on
and that one was the voting rights report. W're
using a contractor to discharge that function?

STAFF DI RECTOR NARCUS: Yes, in part,
Conm ssi oner Kirsanow. The Conm ssion previously, as
| understand it, approved a two-part Voting Rights
Act authorization study. The first part for fiscal
year 2005 is an OGC project |ooking at |egal aspects
of voter rights authorization.

The fiscal year 2006 is an Ofice of
Cvil R ghts Evaluation project dealing with such
matters as access to voting by persons of limted
Engli sh proficiency and persons with disabilities.

The first part, which O3C is responsible
for, was contracted out to a contractor.

COM SSI ONER  KI RSANOW Wo is the
contractor?

STAFF DI RECTOR MARCUS: The contractor's
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nanme is Mark Posner.

VI CE CHAI RVAN THERNSTROM And his work
is done. |Is that correct?

STAFF DI RECTOR MARCUS: He has issued us
a docunent that is characterized as a final report,
yes.

CHAI RVAN  REYNOLDS: And | believe all
paynents have been nade.

Ckay. Al right. Next up, managenent
and operations. And have sone notions from
Conmmi ssi oner Ki r sanow.

COW SSI ONER KI RSANOW I t hi nk
Conm ssioner Braceras had a notion with respect to
extending the tine frame for working group on reform
And I'Il let her go forward on that one before |
enter ny notions.

CHAI RVAN REYNCLDS: That's fi ne.

VIl. REPORT OF THE WORKI NG GROUP_ON REFORM

COW SSI ONER BRACERAS:  (kay. Wwell, as |
said before, the working group on reform was
established at the January neeting. |Its jurisdiction
was to discuss external and internal comunications
and project, process, and inplenmentation.

| noted earlier that we have conpleted
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our work on two of the three of those itens. And I'd
like to nmove now that we extend the tine frane for
the working group on reformuntil May.

W  have put t oget her a list of
recommended rule changes on the first two agenda
items, but | think perhaps it would be best to bring
forward all of our proposed rule changes at one tine.

And we can do that in My, at which point we wll
have detail ed pr oj ect pl anni ng or pr oj ect
i npl enentation tenplate to bring forward as wel | .

CHAI RVAN REYNOLDS: Ckay. Is there a
second?

COWM SSI ONER KI RSANOW  Second.

CHAl RVAN REYNOLDS: Di scussi on?

(No response.)

CHAI RVAN REYNOLDS: Al in favor?

(Wher eupon, there was a chorus of "ayes.")

CHAI RVAN REYNOLDS: Any in opposition?

(No response.)

CHAl RVAN REYNOLDS: The notion passes.

COWM SSI ONER BRACERAS: Si nce
Conmi ssi oner Redenbaugh has resi gned by t he
Conm ssion and he was a nenber of the working group

on reform |'d like to nove at this tine that we add
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a new conmm ssioner to the working group.

CHAl RVAN REYNOLDS:  Second?

VI CE CHAI RVAN THERNSTROM | don't think
it was actually a notion we voted on originally, but
| could be wong.

COW SSI ONER KI RSANOW | think wasn't it
the chair?

VI CE CHAI RVAN THERNSTROM The chair
simply --

COW SSI ONER KI RSANOW | think the chair
shoul d just --

VI CE CHAI RVAN THERNSTROM The chair
sinply appointed it. And | suggest --

COW SSI ONER BRACERAS: Cay. So then
I'd like to suggest that the chair appoint a new
menber of the working group. And | would like to
suggest that it be Conm ssioner Yaki.

CHAl RVAN REYNCLDS: Commi ssi oner  Yaki ,
are you agreeable to being drafted?

COW SSI ONER  YAKI : | really have no
choi ce.

(Laughter.)

COW SSI ONER BRACERAS: Sure, you do.

COW SSI ONER YAKI: 1" mthe new guy.
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COW SSI ONER BRACERAS:  You coul d

VI CE CHAl RVAN THERNSTROM  Yes. And --

COW SSI ONER BRACERAS:  You coul d suggest
soneone el se --

COMWM SSI ONER YAKI: A player to be naned
| ater.

VI CE CHAI RVAN THERNSTROM And | wonder
if you would al so designate Jennifer Braceras as the
chair of the working group, of the reconstituted
wor ki ng group.

CHAI RVAN REYNCLDS: Ckay. Jennifer, do
you have any objections?

COW SSI ONER BRACERAS:  No obj ecti ons.

CHAI RVAN REYNCLDS: Al right. It's
done.

Comm ssi oner Ki r sanow?

VI. NANAGEMENT AND OPERATI ONS

COW SSI ONER KI RSANOWN  Yes. | do have a
few nmotions of ny own, as stipulated earlier, about a
week ago. There were sone questions with respect to
them and | am prepared to answer them

What | will do is | think everyone has a
copy of it. Again, this was e-mailed to everybody in

terns of the proposed notion. | wll read theminto
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the record and then try to explain or answer sone of
the questions that were posed offline and probably
have di scussion on it.

As a preface to these notions, they are,
in large part, a function of sone of the things that
were raised by the staff director in his report in
terns of transparency, |ack of information.

W don't know where we are on a nunber of
matters because it appears as if records are
inconplete. Institutional controls have not been in
pl ace.

In addition, these are matters that we
have been discussing for quite sone tinme now. I
think that nmany conm ssioners were in agreenent that
sone formof this notion was inperative.

| think that going to Conm ssioner
Braceras' point about Comm ssioner Redenbaugh was
frustrated with the pace of reform when we have only
been working on this for a couple of nonths now when,
frankly, there hasn't been any reform significant
reform in 12 years. And now we are | think noving
forward on such matters.

Let ne just read this. And then I wll

answer sone of the questions that --
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COMWM SSI ONER  BRACERAS: ["m sorry. You
said "notions," plural, but this appears to be just
one. You handed them out separately?

COW SSI ONER  KI RSANOW Yes. They're
going to go out one by one so that you --

COW SSI ONER BRACERAS:  (kay.

COW SSI ONER KI RSANOW  This is actually

one noti on.

CHAl RVAN REYNCLDS: Conm ssi oner
Ki r sanow?

COWM SSI ONER KI RSANOWN  Yes?

CHAl RVAN  REYNOLDS: Now, what | have
here, | have a notion with three subparts.

COWM SSI ONER KI RSANOW R ght .
CHAl RVAN REYNOLDS:  Ckay.
VI CE CHAI RVAN THERNSTROM And that is

one notion? You're not breaking that down into three

not i ons?

COM SSI ONER  KI RSANOW Ri ght, yes.
Fi nanci al and operational controls. The Conmi ssi on
shall take all steps necessary and proper to: A

i npl enent on an expedited manner a time schedul e all
out standing and forthcom ng recommendations from the

Governnmental Accountability Ofice and the Ofice of
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Personnel Managenent certified by the Comm ssion at
its April 2005 neeting; B) pertain | have here
"exceptionally" qualified accounting firm to conduct
t he conprehensive financial audit of the Conm ssion's
books for fiscal years 2003, 2004 to be submtted no
| ater than January 1, 2006; and C) solicit the Ofice
of Personnel Managenent to conduct a desk audit for
t he Conm ssion's headquarters and regi onal offices.

Now, based on sone of the discussions we
had today, | think sone of these notions, subpart C
notions, need to be rejiggered a bit. [1'd also |ike
to address sonme of the concerns that were raised
before related to these notions. There were sone
guestions related to them

First of all, the staff director has
already gone a long way toward inplenenting sone of
t hese neasures, nost notably the GAO recommendati ons.
| commrend the staff director for doing that.

Conm ssi oner Thernstrom had expressed a
concern that the staff director given all of the
other labors that he is facing may not be able to
i npl enent these reforns in a nine-nonth schedul e.

| trust the staff director to be able to

do that since he was able to do 20 of 29 in fairly
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short order. Even if the other nine are a little bit
nore draconian or difficult to inplenment, 1| also
think that this Commssion is one that woul d respect
the staff director's report to us at any point asking
for nmore tine. But | think that these things can be
i mpl enented wi thin nine nonths.

| think given the circunstances that the
Conmm ssion is in, that it is inportant for us to nove
as expeditiously as possible. And when | say
"forthcom ng recomendations from the Governnent
Accountability Ofice," we have a draft
recommendation from the GAQO There may be others
com ng down the pike.

And when | say "certified," this is
another question that was raised by Conm ssioner
Thernstrom what does that nean? Wat | nean by that
S we don't necessarily know all of t he
recomendati ons that GAO may cone up wth.

| don't want to be delegating to GAO al so
the prerogatives of the Commission. So we wll [|ook
at those GAO reconmendations, «certify them as
recomendations that we are going to inplenment. And
then at that point, the staff director would nove

forward to i npl enent them
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COW SSI ONER BRACERAS: Wl |, you didn't
formally enter a di scussion period, correct?

CHAI RVAN REYNOLDS: That's right.

COW SSI ONER  BRACERAS: It needs to be
noved. It needs to be seconded. And we need to --

CHAI RVAN  REYNOLDS: And also, Pete, |
woul d suggest --

COW SSI ONER  BRACERAS: | want to be
heard first when we discuss.

CHAl RVAN REYNOLDS: (kay. Pete, are you
sure you want to have a package deal in here?

COW SSI ONER KI RSANOW  Yes, | do.

CHAl RVAN REYNOLDS: Ckay.

COW SSI ONER  KI RSANOW Wth respect to
retaining an exceptionally qualified accounting firm
to conduct a conprehensive financial audit, a few
poi nt s.

Conmi ssi oner Thernstrom had a question as
to what constitutes exceptionally qualified. | would
| eave that to the staff director.

CHAI RVAN REYNOLDS: |I'msorry. How about
this, Pete? Wy don't we have a notion, have it
seconded, start the discussion, and vote on it?

COWM SSI ONER KI RSANOW | f you w sh. I
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was trying to address sone of the concerns that were
e-mailed in the e-mail traffic so that we could get
ahead.

COW SSI ONER  BRACERAS: R ght. My
assistant just remnds ne that the nmaker of the
notion always has the first opportunity to discuss
the nmotion. So why don't we just make the notions,
second them and then you can conti nue.

COW SSI ONER  KI RSANOW Vell, | would
nmake the notion that the notion | have just read into
the record be adopt ed.

CHAl RVAN REYNOLDS:  Second?

COWM SSI ONER BRACERAS:  Second.

CHAl RVAN REYNOLDS: Di scussi on?

COWM SSI ONER  KI RSANOW Ckay. Wth
respect to B, | would leave it to the discussion of
the staff director to conme up wth what he considers
to be an exceptionally qualified accounting firm
And | think he is perfectly suited to mnake that
determnation. | don't think we need to m cronmanage.

This is not a reflection on the
accounting firmthat we're currently using. | had a
di scussion with that person, who | think is very

wel | -suited to doing what he is doing right now And
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| think he had indicated that he may not be in a
position to undertake a full-scope audit.

I n discussions also with the chair, there
was a suggestion nade that this be a forensic audit.

| am agnostic about that. Based on what | have

heard today, that mght be sonething that makes
sense, but | have no handle on how nuch that would
cost, what that would entail. And so at this point,
| would sinply go with a full audit, as generally
under st ood by the account industry.

Third, solicit the Ofice of Personnel
Managenent to conduct a desk audit of Conm ssion
headquarters and regional offices. | wll say to you
that after | made this notion and based on di scussion
we had today, this one, this subpart, mght suitably
be deferred until such tine as this so-called w ndow,
decisional w ndow, that the staff director faces
right now as either closed or beconme a little bit
nore transparent, no pun intended. I think until
such time as that decision is nmade, possibly subpart
C should be held in abeyance. I'mwlling to retain
that if others think that that is appropriate.

CHAI RVAN REYNCLDS: Ckay. Conmi ssi oner

Br acer as?
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COMWM SSI ONER  BRACERAS: Ckay. First of
all, I would Iike to say that | agree whol eheartedly
with the spirit of this notion. And | hope that we
can pass if not this particular notion, then
sonething simlar.

| also want to say, however, that in
passing a notion relating to financial and
operational controls or in voting for such a notion,
| in no way nmean to suggest that the staff director
isn't already taking strenuous actions to address
t hese concerns.

| understand why it mght be wise to
formally adopt this notion, but | want to be
perfectly clear that the staff director has ny full
confi dence. | know that he has been tackling this.
He hit the ground running fromthe second he got here
and has been struggling to grapple with the financial
and operational nmess that the previous adm nistration
left wus in. So | just want to mmke clear ny
confidence in and support for the staff director's
ongoing efforts in this regard.

I would also Ilike to offer some
anendnments to this notion. Wth respect to the all

out standi ng and forthcom ng recomendati ons from GAQ
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| really don't think we can say all forthcomng
recommendati ons when we do not know what it is they
coul d conceivably recomend down the road.

Al forthcom ng neans in perpetuity years
fromnow So | think I would recommend changi ng the
| anguage to say "all final and draft recomendati ons”
because we know what they are.

| guess still with respect to A | would
ask the staff director before voting to approve this
| anguage, which | think I can do, | would want to
hear fromthe staff director on whether there are any
final or draft recommendations of the GAO that he
believes are either not feasible or with which he
disagrees or that there is any reason why he thinks
they mght be difficult or unwise to inplenent. | f

there aren't, then --

CHAI RVAN REYNOLDS: Conmm ssi oner
Ki r sanow?

COW SSI ONER BRACERAS: -- just for the
effect of the manager, I|1'd like to know if he

anticipates any difficulty wth any particular
reconmendat i ons.
VI CE CHAI RVAN THERNSTROM  And especi al |y

wi thin the nine-nonth period.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




85

COW SSI ONER KI RSANOW  Just to clarify,
Conmi ssi oner Braceras -- and | have no problens with
substituting "final" and "draft,” but that is why I
said as certified by the Comm ssi on.

| don't think that we're here to certify
any of these things at this point. I think if the
staff director wants to take a look at it, nake a
determ nation, report back to us. | don't want to

del egate necessarily to GAO recommendati ons.

COWM SSI ONER  BRACERAS: That's fine.
That's fine.

COW SSI ONER  KI RSANOW Certification
al so neans that anything that is forthcomng -- and

it's going to have to be forthcom ng before the April
neeting -- are things that we adopt or at |east
di scuss the possibility of adopting.

COW SSI ONER BRACERAS:  That's fine.

COW SSI ONER Kl RSANOW But you don't
substitute "final" and "draft." That's --

COW SSI ONER BRACERAS: | think, just to
clarify, I would like to substitute the words "final"

and “"draft" for the words "outstanding" and

forthcomng.” And | would like to insert the word

"as" after "Ofice of Personnel Managenent" and
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before "certified." So it would read "Al final and
draft recommendations from the GAO and OPM as
certified by the Commission at its April 2005
neeting. "

COW SSI ONER KI RSANOW 1" m agreeable to
t hat .

CHAl RVAN REYNOLDS: Ckay. At this point,
Ken, woul d you respond to Conm ssi oner Braceras' --

COW SSI ONER BRACERAS:  Hold on. | think
Conmmi ssi oner Meeks wanted to --

COW SSI ONER  MEEKS: Yes, please. I
mean, C | think needs to be deferred. A | would
suggest that the comm ssioners do not need a notion
that the staff director certainly probably appends.
| mean, | don't have any objection.

COW SSI ONER BRACERAS:  Ri ght.

COW SSI ONER MEEKS: But | would assune
that he shouldn't be the staff director if he's not
going to inplenment these things wthout conmm ssioners
passing a notion to do that. B fine. That wll be
fine.

COW SSI ONER  KI RSANOW Just to respond
to Comm ssioner Meeks, | think it's inportant for the

Conmi ssion to provide direction to the staff director
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on sonme of these GAO matters which inpact on policy.
That is our prerogative.

| am in full agreenent with what the
staff director has done so far. I concur wth
Conm ssioner Braceras that the staff director has

done nore in three nonths than | have seen in three

years.

But this is also a matter of our
statutory framework and who does what. Maybe |'m
being a little bit too technical, but | do believe

it's the prerogative of the Comm ssion to instruct
the staff director on matters pertaining to GAO
reconmendat i ons.

And | also think, wthout getting too
esoteric about it, there are constitutional concerns
with respect to the delegation of power. W don't
sinply adopt things from GAO W nake an i ndependent
assessnment as to what reconmendations we're going to
i npl enent . That's a policy issue that falls wthin
t he prerogative of the Conm ssion.

CHAI RVAN REYNOLDS: Comm ssi oner Yaki ?

COW SSI ONER YAKI:  Yes. Just one quick
clarification and then a conment. So the author of

the nmotion and the author of the amendnent, if |
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understand it correctly, what we will do in April is
we wll decide of the final and draft which ones we
will wish to adopt?

COW SSI ONER KI RSANOW  Corr ect .

COW SSI ONER YAKI: It goes to the point
that Conm ssioner Taylor raised that | raised
yesterday, which is | want to nmake sure that there is
nothing in there that unduly inhibits our mssion in
there as well. Then | am confortabl e. Then | am
very confortabl e.

COM SSI ONER BRACERAS: | don't think
that is clear fromthis particular |anguage. And I
agree with you. I"m confortable with the way you
just phrased it, but | don't think it's clear from
the way it is drafted that we're going to have a
discussion in April and we wll vote on the
particul ar reconmendations that we want to inplenent.

CHAI RVAN REYNOLDS: Ckay.

COW SSI ONER YAKI: | just had a coment,
but if you wanted to finish ny clarification, go
ahead. That's fine.

VI CE CHAI RVAN THERNSTROM Vell, 1 want
to ask you whether you have got in mnd sonme specific

| anguage that woul d make that that would clarify.
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COW SSI ONER  YAKI : | would offer a
friendly amendnent that to inplenent on the next nine
nonths' schedule all final and draft recommendations
from the Covernment Accountability and Ofice of
Per sonnel Managenent adopted by the Commi ssion at its
April 2005 neeting.

COW SSI ONER KI RSANOW 1" m agreeable to
that. Just a point. | am as a |lawer in favor of
precision, but two points with respect to that. The
first is, again, | think these are all fine
anendnments. | am agreeable to them

On a forward basis with respect to these
motions, | think we should offer notions wth
precision, but we should also keep in mnd that these
are not notions nade through a court and we are not
drafting | egislation.

COW SSI ONER YAKI : | under st and.

COWMM SSI ONER  KI RSANOW And | say that
because | think it's inperative that we not get too
bogged down in mnutiae. W are a collegial body
her e. | think on the record, the transcript will be
reflective of the intent of this body.

| don't want to go back to the old days

of just kind of freewheeling notions being made, no
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one renenbering what the notions were about. But, by
the same token, | think that there is a balance to be
struck.

COW SSI ONER  YAKI : May | take back ny
tinme?

CHAl RVAN REYNOLDS:  Yes.

COW SSI ONER  YAKI : But | agree. | was
just sinply responding to Conmm ssioner Thernstroms
request. But | was fully in agreenent that | thought
the intent was very clear.

The only concern | have about the package
has to do with B. And B I'm just worried about we
are deferring project planning because we want to
make sure we have costs allocated, we are sure what
the budget is available for each of those things. |
understand the spirit of B. | amjust worried about
the cost of B given this particular tinme in our
agency' s budgetary drama.

CHAl RVAN REYNOLDS: That's a good point.
And it seens to ne that the first thing that we have
to do is decide that we want to do it. And then as
to the cost associated with having a full-blown
review conducted, we're going to have to get sone

cost estinates. And we may have to revisit this
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i ssue. And we nmay have to go and try to seek
additional funds in order to get a full-blown review
conpl et ed.

Yes?

VI CE CHAl RVAN THERNSTROM  And does t hat
suggest perhaps a rewording of point B? And again |
turn to Comm ssioner Yaki for suggested rewording
that takes into account the fact that there will be
costs associ ated and they need to be known.

CHAl RVAN REYNOLDS: Well, at this point,
though, 1 think that Pete, Comm ssioner Kirsanow,
makes a good point. W cannot nail down all of the
nuances. | think that we're going to have to trust
each other in that -- | nean, | think that all around
the table here, | think that we all understand that
if we determne that we can't afford to do this, then
the issue, we nmust revisit the issue.

It seens to nme that we are going to have
to find the noney sonmewhere. Either we will have to
seek additional funds from Congress or we wll have
to review the ' 06 budget.

But the bottomline is that | don't think
that we should spend a lot of tine trying to nail

down all of the vari abl es because we can't because as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




92

long as there is not an indication that there is a
di fferent understandi ng anongst the comm ssioners, |
think that we understand that this is going to cost
us noney and that we may have sonme difficulty paying
for it.

COW SSI ONER KI RSANOW  Yes, M. Chair.
| nean, | drafted this fully cognizant of the fact
that we're in financial straits but also with an
understanding that there are certain inperatives.

Getting a handle on the nature of the
financial straits is one of those inperatives. I
also trust the staff director based on ny brief
association with himto be able to report back to us
pretty quickly as to what constraints we may have in
terms of this financial audit. So we can revisit
this particular issue.

Nonet hel ess, having said all of that, |
can't enphasi ze enough how i nportant | think based on
the reports given by the staff director that we
engage in full financial audit of this organization
for, if no other reason, we don't even know what we
don't know.

VI CE CHAI RVAN THERNSTROM Conmi ssi oner

Yaki has his hand up.
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COW SSI ONER  YAKI : Based on the
representation of Conm ssioner Kirsanow and the
Chair, then | have no problemw th B at this point.

CHAlI RVAN REYNCLDS: Conmi ssi oner
Braceras?

COW SSI ONER BRACERAS: | guess | am just
wonderi ng whet her we should separate out A B, and C
at this point and vote on them separately and di scuss
t hem separately.

CHAI RVAN REYNOLDS: Vell, | posed that
guestion to Conm ssioner Kirsanow once before. Have
you --

COW SSI ONER KIRSANOW | would like to
do them as a package --

COWM SSI ONER BRACERAS: Ckay.

COWM SSI ONER  KI RSANOW -- with one
exception. | think, as | indicated before, |I'm
anenable to C being backed on this only because |'m
not sure. | still think we are in a informational

vacuum that makes discussion of this perhaps
premature, although we <could inplenment it on a
contingent basis. That is, you know, as of the April
neeting, we could possibly inplenment this.

VI CE CHAI RVAN THERNSTROM And as a
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friendly anendnent, does this nean you woul d accept a
friendly anendnent based on what Commi ssioner Meeks
has said, that we defer Cuntil --

COWM SSI ONER KI RSANOW | woul d defer it
until April.

VI CE CHAI RVAN THERNSTROM  Until April.

COW SSI ONER  KI RSANOW As quickly as
possi bl e.

VI CE CHAI RVAN THERNSTROM  Ckay. So that
C, then, is off the table for this neeting.

COW SSI ONER KI RSANOW  Yes.  Let's back
this out until April. | wll reintroduce it in Apri
because | think by that tine, we wll have a handle
on what the transition is |ike.

VI CE CHAI RVAN THERNSTROM So that the
package becones sinply A and B.

COMM SSI ONER  BRACERAS: And just to be
clear what we're voting on right now, we're deleting
C from what we're voting on now. And | still have
problens with the |anguage of A And I amsorry. |
am a | awyer. | feel that what | vote on has to be
pr eci se.

| think what you're really saying is that

at the April 2005 Comm ssion neeting, we will vote on
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the inplenmentation of GAO and OPM recomendati ons and
that all recomendations approved at that neeting
will be inplenented within nine nonths.

COWM SSI ONER KI RSANOW  Ri ght .

COW SSI ONER  BRACERAS: And | guess |
would just like to phrase it that way because |'m
unconfortable with the way it is right now It just
seens to give the inpression that we're voting to
approve reconmendat i ons t hat we haven' t yet
di scussed. And | just would rather have it phrased
inawy that | amconfortable with.

CHAI RVAN REYNCLDS: Conmi ssi oner
Ki rsanow, do you have any objections to the |anguage
t hat she used?

VI CE CHAl RVAN THERNSTROM Coul d you
repeat that |anguage, Jennifer?

COW SSI ONER  BRACERAS: Yes. At the
April 2005 Conmission neeting, the Comm ssion wll
vote to adopt recommendations of the Ceneral
Accounting O fice and Ofice of Personnel Managenent.
Al'l recommendations that are adopted at the April
neeting will be inplenented within a nine-nmonth tine
frane.

COW SSI ONER Kl RSANOW That's fine. |
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think, you know, the transcript reflects that. I
don't have a problemw th that.

VICE CHAI RVAN THERNSTROM I t hi nk
Comm ssi oner Meeks said sonet hi ng.

COW SSI ONER MEEKS: And does that | eave
B in, then, too?

COW SSI ONER KI RSANOW  Yes, Bis --

COW SSI ONER BRACERAS: | was just trying
to tackle themone at a tine.

COWM SSI ONER  MEEKS: Yes. vell, I --
never m nd.

COW SSI ONER BRACERAS:  No. Pl ease.

COW SSI ONER  MEEKS: Vell, | was just
t hi nking and sort of contenplating nmaking a notion to
table this until April. And at that time, we wll
know what GAO s recommendati ons are probably. And we
possi bly could know what the cost of B will be.

I nean, there are just SO  many

uncertainties right now about this notion, that it

could get changed. | nean, I'm--

CHAI RVAN REYNOLDS: Yes, Conmi ssi oner
Ki r sanow?

COW SSI ONER  KI RSANOW |  understand
Conm ssi oner Meeks'  point. And she nakes an
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i nteresting point. | don't think that there is a
reason to table at this point. | think we all
understand what is being proposed here. And | think
there are only a few uncertainties.

W do know, in large part, what GAO is
going to do. W have the draft. W know what that
is about. W doubt that it is going to change
significantly.

| think we will be prepared by April to
do it. I'd like to nove as quickly as possible. |
think one of the problens that we have had on this
Conm ssion, at least in the three years that | have
been here, is we have deferred things, whether it be
expenses, notions. And | think we need to act
qui ckly.

| don't think we're acting perenptorily.

| don't think we're acting hastily. | think we are
acting appropriately in adopting these notions now so
the mnute we can hit the ground running, | don't
think there is any uncertainty as to what is being
adopt ed.

COMWM SSI ONER  BRACERAS: Yes. I think
with respect to A now, all we are doing is agreeing

to take up the recommendations in April. And the
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ones we agree to we're setting the tine frane.

VI CE CHAI RVAN THERNSTROM And is ny
understanding correct t hat the definition of
exceptionally qualified is that which the staff
director arrives at in the context of our budgetary
constraints and any ot her consi der ati ons,

pr of essi onal | udgnent ?

COW SSI ONER Kl RSANOW In hi s
pr of essi onal j udgnent , whoever is exceptionally
gqualified to do this. You know, | am not soneone who

can go down a list of accountants or auditing firns
and tell you who is the best. | leave that to the
staff director.

COW SSI ONER BRACERAS: (kay. Should we
nove t he question?

CHAI RVAN REYNCLDS: Any ot her coments,
concerns, questions?

COWMM SSI ONER YAKI: | nove it as anended.

VI CE CHAI RVAN THERNSTROM  Second.

CHAI RVAN REYNOLDS: Cay. Let's vote.
Al in favor?
(Wher eupon, there was a chorus of "ayes.")

CHAI RVAN REYNOLDS: Any in opposition?

(No response.)
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CHAI RVAN REYNOLDS: The notion passes.

COW SSI ONER  KI RSANOW | have a second
notion. And | would also give an explanation of this
one also based on | think Conmm ssioner Braceras'
question related to -- |I'lIl read it into the record
and then expl ai n.

COW SSIONER YAKI:  Is this the | G one?

COW SSI ONER KI RSANOW  Yes, this is the
| nspector General notion. Conm ssi oner Yaki, you
don't have this one because this one reflects sone of
the concerns that were raised by Conm ssioner
Braceras in e-mail traffic but also substantially
what the staff director had said in discussions | had
with himand al so what he said today.

This has to do wth governance and
accountability. As soon as practical, the staff
director shall take all steps necessary and proper to
retain the services of an Inspector GCeneral to
identify: one, whether the Comm ssion unlawfully
deferred any paynents that properly should have been
paid in fiscal year 2004 to fiscal year 2005 in
violation of the Anti-Deficiency Act; -- and that is
a colloquialism -- two, whether the Comm ssion

deferred any paynents that properly should have been
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paid in the fiscal year 2003 to fiscal year 2004 or
2005 in violation of the Anti-Deficiency Act; and

three, report findings and recomendations to the
Conmm ssion on a schedule to be determned by the
| nspector General in conjunction with the chairman
and staff director.

The original notion had contenplated the
appoi ntnent of an Inspector Ceneral. And the staff
di rector had already gone to great | engt hs
investigating the ability of the Comm ssion to do so,
both financially, legally, and practically, what
| nspector Generals are able to do.

Comm ssi oner Braceras was concerned that
there may not be |egal under pinnings. | researched
that in terns of having an Inspector General or
havi ng one det ail ed.

My under standi ng i s under the Econony Act
of 1932 and by provision with the General Services
Adm nistration, it is standard practice or at | east

it is comonplace to have an Inspector Genera

detailed from another agency. |It's done on a fairly
regul ar basis. W have got a nenorandum of
under st andi ng with t he Gener al Servi ces

Adm nistration to do just that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




101

| have narrowed the focus of this because
the staff director had indicated that, first of all,
getting an Inspector General to do all of the things
that were in the original notion; that is, frankly,
turn the place upside down, is sonething that he was
not able to convince anybody to do.

It seens based on sone of the discussions
we have had already today that a |ot of people run
screamng fromthis agency faced with the prospect of
trying to help us out because they think that it is
sonet hing that m ght not even be feasible.

So | have narrowed the focus because | do
have concerns that one of the reasons we are in the
fix we are in is because paynments are being placed in
our watch, so to speak, and also because we don't
know to what extent those paynents have been placed
on our watch. W don't have those controls in place.

The forensics aren't there. And | would at |east
like to get that cl eaned up.

Again, the staff director says we don't
know what we don't know. And that's one of the
reasons why we're in the position that we're in
t oday.

CHAI RVAN  REYNOLDS: Ckay. Soneone
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refresh ny menory. Were are we in the process?

VI CE CHAI RVAN THERNSTROM This needs a
not i on.

STAFF DI RECTOR MARCUS: Need a notion and
a second.

COWM SSI ONER  KI RSANOW | move that we
adopt this notion as | read into the record.

CHAl RVAN REYNOLDS: |s there a second?

COW SSI ONER BRACERAS:  Second.

CHAI RVAN REYNOLDS: Di scussi on?
Commi ssi oner Yaki ?

COW SSI ONER  YAKI : ['"m going to oppose
the notion. | understand the spirit in which it was
made by Comm ssioner Kirsanow, but | have seen when
|G cone into an agency: one, they're not cheap;
and, two, they tend to turn things upside down.

And | think that this goes to ny concern
about how in some ways we need to nove on, get on
with the future, rather than keep on going into the
past and allocating scarce staff resources to conply
with an IGtinme, noney, resources.

| think it would be nice to know. I
don't know if we need an IG to do it. And | just

w || oppose.
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CHAI RVAN REYNOLDS: Conmm ssi oner
Bracer as?

COW SSI ONER BRACERAS: Wen this notion
was originally <circulated, | had sone concerns

because it seened to be proposing that we create a
new position or have soneone detailed over here
indefinitely to | ook at everything.

| do think that this revised notion
addresses those concerns in that it seens to ask the
|G to ook at discrete issues and it seens to limt
the role and the duration of the Inspector Ceneral's
work here to these particular things. And when the
work is done, that will be the end of his services,

his or her services.

So | do think, Pete, that you have
addressed those concerns. I wasn't clear on the
legal questions that | had raised in the e-mail

traffic, how that is resolved here.

| think I can support this notion, but I
just wanted some clarification.

COW SSI ONER KI RSANOW At | east based on
prelimnary research that | have done and di scussi ons
or at |east |looking at what the staff director had,

ny understanding is that this is something that is
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done on if not a regular basis, it's not uncommon
that there are authority under the Econony Act, that
the Ceneral Services Admnistration typically does
things like this for an agency like this. So | think
| have addressed those concerns. | don't have at
this point any concerns with respect to the legality
of it.

| think when we talk about energency
refornms and structural reforns, | think there is a
cost savings involved in getting out front on an
issue and addressing it. Sonetinmes there is sone
pain involved there, but | think we need to know
where we stand right now, how we got into this fix.

And | understand Conmi ssioner Yaki's
poi nt . |'d prefer to nove on al so. But we don't
know where we have been. One of the reasons why we
can't even discuss sone of the things that we would
like to do or how much we are in the hole is because
we don't know where we have been.

| think we need to nmake a cl ean brush of
it by first assessing where we have been, how we got
into that position, to what extent we nmay be in the
hol e.

The st af f di rector has wor ked
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prodigiously to get us out of this hole. It's unfair
to him that we not assess exactly what happened
bef ore we got here.

CHAI RVAN REYNCLDS:  Conmi ssi oner Tayl or ?

COW SSI ONER TAYLOR | agree with the
spirit of the notion. I have just a couple of
guestions. And | apol ogi ze in advance. This may be
obvi ous to everyone el se.

Soneone just please explain to ne. Are
t hese issues that GAO can't address for us? And I'm
thinking primarily of the fiscal issues that we all
understand. 1Is there a reason they can't do it?

COMM SSI ONER  KI RSANOW Yes. vell, |1
don't know that they can't but two issues wth
respect to that. GAO is sonething that is nore
peri odi c. | view this as sonething, a surgical
strike to cone in, address this discrete problem

| don't know when GAO coul d get around to
com ng and doing sonething like this. | think this
is sonething we have to do as quickly as possi bl e.

| had another point, which conveniently
|'ve forgotten, but I think that when you have got an

i ndi vidual charged with doing a discrete assessnent
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like this, | have nore confidence in sonmeone who is
charged with a finite function than sonebody com ng
in and just kind of deciding, "Well, let's figure out

what we're going to do," making it part of a package

of reforns.

COM SSI ONER BRACERAS: | f I coul d
answer ?

CHAl RVAN REYNOLDS:  Conmi ssi oner Meeks?

COW SSI ONER MEEKS:  And | have a siml ar
guesti on. | nmean, why would the IG be able to do

sonething that this audit firmcould not?

COWM SSI ONER BRACERAS:  Can 1 ?

COW SSI ONER  KI RSANOW ["1'l defer to
Conmmi ssi oner Braceras.

COW SSI ONER BRACERAS: | think one way,
just to speak to the concerns rai sed by Conm ssioners
Tayl or and Meeks, | think one way that this differs
from what GAO does is that this particular notion
asks for an opinion on whether any laws were
vi ol at ed.

COW SSI ONER  MEEKS: But the audit wll
do that, too, the financial.

COW SSI ONER  BRACERAS: The financi al

audit al so does that?
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VI CE CHAl RVAN THERNSTROM  Yes.

COW SSI ONER BRACERAS: Because GAO does
not do that. And that was when --

COW SSI ONER MEEKS:  An audit does.

COW SSI ONER BRACERAS:  Ri ght.

COW SS| ONER MEEKS: And audit | ooks for

ways to --

COW SSI ONER KI RSANOW  The second poi nt
now | remenber was timng. | think that if the audit
is sonething that is going to be done and | don't

believe that they're going to get a report back to us
anytime in the near future of the limted audit that
was begun in Novenber, was supposed to |ast for about
three weeks. |Is that correct?

STAFF DI RECTOR MARCUS: Logi stics was
supposed to be for a few weeks.

COWM SSI ONER  KI RSANOW R ght. And it
| asted and has lasted for several nonths. That's a
[imted audit. This scope audit | believe will take
much | onger.

| think an Inspector GCeneral can cone
here -- again, | don't know this, but | believe that
he can come in, surgical strike, get this assessed,

give us an opinion or recomendations, and then we
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can nove forward
| don't know that we have got enough tine
to wait for an audit to include -- | think we need to
get these questions addressed as quickly as possible.
COWM SSI ONER TAYLOR: One followup
guestion, if | nmay.

CHAl RVAN REYNOLDS:  Yes?

COWM SSI ONER TAYLOR To be clear, | am
in favor of the essence of this notion. My only
concern is, quite frankly, fiscal. | just want to

make sure we have considered all of our options and
to make sure that to the extent that we need the
expertise and soneone is not in a position because of
the lack of the expertise or because of the timng,
which |1 also think is inportant, sinply can't be
done.
M/ concerns are addressed, in |large part,
by the qualifying phrase "as soon as is practicable."
If that were not in there, it was sonething that |
woul d suggest we place in there. And | don't
necessarily think that this is inconsistent with the
concerns rai sed by Conm ssioner Yaki because | think
it is something we need to do in order to effectively

nove forward, which we don't repeat the m stakes of
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the past, but ny concern is fiscal in nature only and
that we consider all of the options and that we're
smart as we go about it.

VI CE CHAl RVAN THERNSTROM Vell, the
questions that Comm ssioner Yaki raised | also had in
mnd. And | would like to ask the staff director to
answer the basic question of whether he thinks an
| nspector  Ceneral is essential to identifying
precisely the matters that Conm ssioner Kirsanow,
whi ch are obviously inportant, has identified in one,
two, and three.

STAFF DI RECTOR MARCUS: Vi ce Chairman
Thernstrom | do not know at this point whether it is
essential. | had previously identified these issues
as being potential issues for an Inspector Ceneral to
| ook at.

And | have asked for research, which is
ongoing, to determne such issues as whether this
conduct , i f true, would be unl awful bef ore
determning for sure whether we would retain an IG
If it turns out that such an audit, even if true,
would not be unlawful, then ny inclination is that
it's not essential.

Then the ot her question | have is whether
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this would be within a full scope audit, which we're
still not sure of and would require conversations
with an auditor. And if either it would be
enconpassed by an audit or, alternatively, if an
auditor would identify this issue or do sone of the
groundwor k, whet her we should do that first.

So | would say at this point | cannot say
that it is essential. There are still sonme questions
t hat we have been | ooking at.

VI CE CHAI RVAN THERNSTROM Wl |, | nmean
inlieu of that, in light of that answer and in |ight
of the two points that | think are correct that
Conm ssi oner Yaki that, one, 1Gs are not cheap; and,
two, they tend to turn agencies down, | wonder if we

shoul dn't postpone a decision on the G until we have

nore information  about what an audit woul d
acconpl i sh.

CHAlI RVAN REYNCLDS: Conmi ssi oner
Ki r sanow?

COM SSI ONER KI RSANOW M. Chair,
wi t hout bel aboring the point, first of all, | don't

bel i eve the Inspector General is going to turn this
pl ace upside down because it's for an extrenely

narr ow scope.
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Second, | think that if we retain an IG
| think the staff director indicated he was uncertain
as to whether or not it's essential if, in fact,
there is no legality. Can the GAO do this?

Vell, that is one of the questions we
don't know. W don't know what we don't know. It's
one of the things I think an IGis perfectly suited
t o address.

| am sensitive to the concern that maybe
we're duplicating efforts. Could a full scope audit
address the sane thing? I think it goes to the
previ ous point. There is a timng inperative here,
and | think that that needs to be addressed.

| would like to say once again | think
that this is a reform but |I think it goes into the
rubric of one of those energency reforns. | have
absol utely no doubt based on the three reports that
we have gotten fromthe staff director that we're in
extraordinarily bad shape. And | think we have
extraordi nary neasures to dig us out of it.

| don't believe this is extraordinary. |
think this is one of the mninmal steps necessary to
get this agency back on the road toward the fisca

and operational integrity which we hope it would
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have.

CHAlI RVAN REYNCLDS: Conmi ssi oner
Braceras?

COW SSI ONER  BRACERAS: I'm going to
support this notion. | do think it's discrete enough

t hat the concerns raised aren't particul arly
concerning to ne.

| guess the one thing is I'm not an
account ant . I"'m a | awer. | don't understand wth
the specificity that some others do how these audits
wor k.

| personally have never heard of a
financial audit reaching a | egal conclusion or naking
a legal recomendation. If I'"'mwong on that --

COW SSI ONER  MEEKS: You're wong.
You' re w ong.

COW SSI ONER  BRACERAS: Cay. So they
typically make | egal reconmendati ons?

COW SSI ONER MEEKS: Absolutely. |If they
find illegal use of funds, it's part of an audit.

COMM SSI ONER  BRACERAS: Ckay. Because
the one concern |I'm left with is the duplicative
nature of it, but other than that, on the nerits, it

seens perfectly reasonable to nme to |look at these
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guesti ons.

CHAl RVAN REYNOLDS: Vell, we have sone
addi tional information. Ken has some infornmation
regarding his efforts to get an IGto look into this.

STAFF D RECTOR  NARCUS: ' ve had
prelimnary discussions with an IGs office about
whether this specific topic would be doable, whether
it's the sort of thing that they could take, whether
it's the sort of thing that they would be inclined to
take on if asked.

| have not gotten a final or definitive
answer, but the prelimnary responses that | got was
that this does look |ike the sort of thing that an I1G
could do upon our request if we pay for it.

COW SSI ONER KI RSANOW  Yes. | think you
had expressed that to ne before. That's one of the
reasons why | tailored it in this fashion.

CHAI RVAN REYNOLDS: And |1'd also like to
add that it's nornal. Wien these types of issues
cone up, it's normal that the 1G conducts the
i nvestigation.

| don't know whether these allegations
are tantamount to illegality, but if it goes down

that road, typically it's the I1G that investigates.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




114

And at the end of that investigation, there nay or
may not be a referral to the Justice Departnent.
That's just been ny personal experience working in
t he governnent.

Commi ssi oner Yaki ?

COW SSI ONER  YAKI : Yes. Just a final
comment. | just want to follow up on what the chair
just said. This is not an inconsequential action
because the |1 G when they cone in is not restricted by
what we ask them to do but, really, by what they
believe their duty is to enforce the laws of the

Uni ted St at es.

| have seen themgo into agencies. It is
not a pretty sight. It takes a lot of time. It wll
cost a lot of noney. | understand the sentinent
behind M. Kirsanows thing, but the concerns

operationally to this agency at this tine still
conpel ne to pose it at this tine. And | call the
guesti on.

CHAI RVAN REYNCLDS: Any ot her questions
or concerns before we vote?

COW SSI ONER BRACERAS:  Well, | just have
a guestion. What is the advantage of doing basically

the sane thing through an auditor versus an I G? Wat
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are the advantages and di sadvant ages of havi ng one do
it versus the other if what you're saying is they do
t he sane thing?

COW SSI ONER  MEEKS: Not being an
absol ut e expert on this, an audi t woul d
systematically go through and give you bal ances so
that you know where you are starting.

OCOWM SSI ONER BRACERAS:  Ckay.

COW SSI ONER  MEEKS: They would also
identify issues that we all even raised. | mean, if
we gave a nandate to the auditor to do what you're
suggesting the 1G do, | nean, an auditor would do
t hat, too.

But they go and they nmake sure that
things are bal anced. And so it's a nore
conprehensive -- I'm not convinced an |G can
surgically cut to the chase on this because they al so
have to systematically cut through things to come up
with anything that is definitive.

CHAlI RVAN REYNCLDS: Conmi ssi oner
Ki r sanow?

COW SSI ONER KIRSANOW  Chair, | think |
have made ny case a nunber of tines with respect to

all of these issues. In the interest of collegiality
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and seeing if we can nove forward, though, | would

for the nonent nove to table this pursuant to what

Conmi ssioner Thernstrom said until next nmonth's
neet i ng. W can look at this issue a little bit
nor e.

And | woul d propose a substitute notion
And | would explain it. This doesn't necessarily

require us to do anything at this point but goes to |
t hi nk and incorporates the concerns that | have heard
around the table.

"1l wait until everybody has a copy of
it, but this is simlar to the notion that was
originally sent around last week, but it has a
contingency attached to it.

This is governance and accountability
agai n. The staff director and Ofice of GCeneral
Counsel shal | Investigate the cost and |egal
requirenents relating to retaining an Inspector
Gener al , either as an independent contractor,
enpl oyee, or detailed from another agency to do the
things | nentioned before.

This is nore expansive, but this is to
get an understanding as to what the consequences are:

one, identify any instance of fraud, waste, abuse,
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or m smanagenent of tax dollars by the Comm ssion;
two, evaluate the efficiency of the Comm ssion,
elimnate effectiveness of the Commssion also
pursuant to an objection by Conmm ssioner Braceras;
three, report findings and recomendations to the
Conmi ssion on a regul arized schedul e to be determ ned
by such general in conjunction with the chairman and
staff director and the staff director and Ofice of
General Counsel report its findings to the Conmm ssion
by no later than its April 2005 neeting.

In ot her wor ds, let's get nor e
information. And then if it's the sentinment of the
Comm ssion that, in fact, an Inspector Ceneral 1is
warranted in the limted scope that was contained in
the second notion that | proffered, then we can have
a vote on it.

CHAI RVAN REYNCLDS: |Is there a second?

VI CE CHAI RVAN THERNSTROM | second it.

CHAI RVAN REYNCLDS: Ckay. Vice Chair
Ther nstr onf?

VI CE CHAI RVAN THERNSTROM I very nuch
appreciate the revision of this nmotion. And | think
it makes a very inportant point that has been lost in

sone recent press on the Conmssion. It underscores
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the coomtnent to collegiality on the part of all
conm ssioners sitting, the commtnment to collegiality
wi thout conpromsing its commtnent to reform And
I'm very pleased by this process and thank
Comm ssi oner Kirsanow for this revision.

CHAI RVAN REYNCLDS:  Conmi ssi oner Meeks?

COW SSI ONER MEEKS:  Well, in the spirit
of fiscal responsibility, I would actually ask, then,
that there be an amendnent to this that exam nes the
scope of an audit, the time period, and the cost so
that there can be a conparison and so that it's not
duplicative. | nmean, | would offer that amendnent.

VI CE CHAl RVAN THERNSTROM  Say it exactly
again. How do you want to change the wordi ng?

COW SSI ONER MEEKS: Let's see. "Staff
director and Ofice of General Counsel shal |
investigate the cost and legal requirenents related
to retaining an Inspector Ceneral, either as an
i ndependent contractor, enployee, or detailed from
anot her agency."

| would also like to say, amend it to
say, sonehow that within this anendment or wthin
this notion that there be investigation of what an

auditing firms cost, scope of work, and tinme frane
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woul d be so that there could be a conparison.
COW SSI ONER  YAKI : To acconplish
sane task.
COW SSI ONER  MEEKS: To acconplish

sane task, yes.
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t he

t he

COW SSI ONER  BRACERAS: That would be

hel pf ul .

CHAl RVAN REYNOLDS: | guess ny concern is

it's not clear to ne that the Inspector Ceneral

and

the accounting firm that we would eventually retain

to conduct an audit, that they're going to be doing

the sane thing. There may be sone overl ap. There

may be sone overl ap.

COWM SSI ONER BRACERAS: Wl I, that's the

guesti on.

VI CE CHAI RVAN THERNSTROM  But that's the

guesti on.

COW SSI ONER  TAYLOR: That should be |

think incorporated into what we hear in our April

report fromthe staff director.

COM SSI ONER MEEKS: The I nspector

CGeneral may not be doing as wide a scope as

t he

auditing firm but the auditing firm may be doing

t hat same scope as the Inspector Ceneral.
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And given that we're going to be paying a
ot of noney for an 1G as well as an auditing firm
whi ch we have al ready passed that notion for, | think
it's worth exploring the cost and the scope of work.
And if time is the issue, | nean, | think that is a
guestion for the 1G also. You know, what is the tine
frame around this?

And if it clearly shows that an I G can
better with | ess cost --

CHAl RVAN REYNOLDS: Pete, it's a friendly
amendnent .

COW SSI ONER KI RSANOW  Look, | think we
need as nuch information as possible. "' m not
| ooking to duplicate efforts, but, as | said, | think
| made ny points, which I'Il stand by, in terns of it
will be reflected on the transcript as to what we
will be doing if, in fact, the report conmes back with
respect to cost, with respect to |egal requirenents.
| think it's going to be narrow in scope. [''m
satisfied that we can do that.

| still think that I|nspector Ceneral is
-- based on everything that | have read and have been
led to believe -- an inperative. | would think that

in April, we are going to be looking at the real
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prospect of retaining an |Inspector Ceneral.

I[f, in fact, the staff director concl udes

or reports back to us that the audit will acconplish
the sanme objective, will do so in a cost-effective
fashion, and do so expeditiously, | trust us here to

do the right thing.

CHAI RVAN  REYNCLDS: Do you accept the
friendly anmendnent ?

COW SSI ONER KI RSANOW  Absol ut el y.

CHAI RVAN REYNCLDS: Ckay. Conmi ssi oner
Braceras?

COMM SSI ONER  BRACERAS: Yes. |'d just
like to say that | think that all of us here are
conmtted to finding out the answers to the questions
posed by Comm ssioner Kirsanow in his first notion,
you know, questions one, two, and three, whether the
Comm ssion unlawfully deferred any paynents that
properly shoul d have been paid in fiscal year 2004 to
fiscal year 2005 in violation of the Anti-Deficiency
Act, et cetera, et cetera. I think we're all
commtted to having those questions answered.

The only question here is the best way to
do so, whether it makes sense to do it through an

auditor, through an Inspector Ceneral, or to retain
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both and have them have different nmandates, separate
mandat es.

So | just want to be clear that, at |east
from ny perspective, we're all commtted to getting
to the bottom of these questions. W're just
grappling with the nost econom cal and efficient way
to get to the bottom of these questions.

| don't want there to be any inpression
left that by deferring this to April, that somehow we
are not interested in getting to the bottom of this.

Ve are.

CHAl RVAN REYNOLDS:  Yes?

VI CE CHAI RVAN THERNSTROM And that was
nmy point by saying, look, this whole process
underscores the commtnent of the collegiality on the
part of comm ssioners wthout conpromsing the
Comm ssion's dedication to reform absolutely.

CHAI RVAN  REYNOLDS: The staff director
has coments.

STAFF DI RECTOR NMARCUS: If I may, staff
have just rem nded nme that between now and our April
neeting, we have three weeks, rather than the usual
four, and that nuch of that time will be devoted to

handling the energency issues that | have discussed
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earlier. So | would just ask that comm ssioners keep
in mnd that between now and then, nost of the tine
wi Il be focused on that.

COW SSI ONER KI RSANOWN  Ken, | appreciate
you' ve got subpoenas to answer and you' ve got all
kinds of things going. You're putting out fires
ever ywher e.

Everyone around here has nade their
point. It's on the record. This is a newday. |It's

not 2004. W're not going to hang you out to dry if

we don't feel |ike you cone up with sone super-duper
report.

But I would also say at the sane tine
that this is an inperative. Everything that the

staff director has reported to us has indicated that
we had better get our act together very quickly. W
only have a snmall w ndow of opportunity.

VW have got to get our act together for
ot her reasons, if for no other reason than to satisfy
Comm ssi oner Yaki's concern that we still be able to
di scharge our statutory inperatives and that we nake
sure that we do the best we can to limt any
draconian cuts or changes to the Comm ssion. And |

think this is the best way of doing it.
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If we get ahead of the curve, we can
limt the damage financially, operationally, and
still possibly do our best to discharge our statutory
m ssi on.

COW SSI ONER YAKI :  Move as anended.

CHAI RVAN REYNOLDS: Ckay.

VI CE CHAI RVAN THERNSTROM | second to
nove as anended.

CHAI RVAN REYNOLDS: Let's vote. Al in
favor?

(Wher eupon, there was a chorus of "ayes.")
CHAI RVAN REYNCLDS:  Any in opposition?
(No response.)

CHAl RVAN REYNOLDS: The notion passes as

anmended.

Yes, Comm ssioner Kirsanow?

COW SSI ONER KI RSANOW | ' ve got one | ast
t hi ng. And this is not a notion, but Comm ssioner

Braceras' working group on reformis entertaining a
variety of issues with respect to projects. I have
sonmething that | would just |ike them to consider
when considering the manner in which projects are
pl anned.

I''m not going to address this. This has
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to do with sonething we discussed in the past.

COW SSI ONER BRACERAS: Yes. Can | just
speak to this briefly?

CHAI RVAN REYNOLDS:  Yes.

COW SSI ONER BRACERAS: | believe this is
at least drawn from proposals that Conm ssioner
Redenbaugh put forward | ast year.

COWM SSI ONER KI RSANOW  Ri ght .

COM SSI ONER BRACERAS: And we did
discuss that at our last neeting that we wanted to
see those again and that we wanted to work from that
tenplate. So thank you very much.

CHAI RVAN  REYNQOLDS: Ckay. Let's see
what's next. Adarand.

VI CE CHAI RVAN THERNSTROM | was going to
say take a five-mnute break. Ckay.

CHAI RVAN REYNOLDS: Ckay. Let's take a
five-m nute break.

(Whereupon, the foregoing matter went off the record
at 11:51 a.m and went back on the record

at 12:11 p.m)

V. PROGRAM PLANNI NG

CHAI RVAN REYNCLDS: Let's wap this up.

W have, actually, two issues left. Now, what's
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schedul ed, the Adarand proposal, we're scheduled to
di scuss that, but Conm ssioner Taylor has an idea he
woul d i ke to discuss. Comm ssioner Tayl or?

COW SSI ONER TAYLOR  It's an idea that |
just want to put on the table for discussion. | f
it's not feasible or practical, for whatever reason,
that's fine. But if | were in a situation where |
were representing a client that had entered into an
agreenent to make a paynent -- and |I'm referring
specifically to the EECC settlenment that | understand
we'll be making a paynent on in this fiscal year of
sonme $188,000. |Is that not true?

STAFF DI RECTOR NMNARCUS: |'ve avoided
characterizing the paynment as being either one or
nore than one and avoi ded characterizing it as either
a settlement or a claimthat has been fully resol ved
because of concerns that the nore specific one gets
about it, the closer one gets to a confidentiality
agreenent, which is not anything which we've entered
into.

COW SSI ONER TAYLOR  Ckay.

STAFF DI RECTOR MARCUS: Wiat | can say is
we have an obligation this year in the amount of

$188, 000 based on EEO natters fromthe past.
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COWM SSI ONER TAYLOR: Putting ny private
hat on for a nmonent, if | were in a situation where |
represent a conpany that had an obligation of that
amount but al so had sone serious financial concerns,
it would not be inappropriate for me to go back to
plaintiff's counsel and seek sonme type of

acconmmodat i on.

The accommodat i on woul d not be
substantial. It would require a delay perhaps of the
obl i gati on. And we could put some other issues on

the table.

But that would | think put us in a nuch
stronger position in the short termif we could reach
an accommodation with plaintiff's counsel, if that's
possi bl e.

VI CE CHAlI RVAN THERNSTROM Thi s
accommodat i on woul d invol ve sinply timng.

COW SSI ONER  TAYLOR: Timng is all it
woul d i nvol ve.

STAFF DI RECTOR MARCUS: May | interpret
that, Comm ssioner Taylor, as a request for |egal
anal ysis between now and the next neeting as to
whet her that is sonmething that could be --

COW SSI ONER  TAYLOR: It's feasible,
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correct. Yes. | just want to determ ne whether it's
feasible, not knowing the details of the arrangenent.

STAFF DI RECTOR MARCUS: VW'll look into
whether it's feasible and what can be --

COW SSI ONER  TAYLOR: Even if it's a
partial relief, that would certainly | think put us
inadifferent position in the short term

COW SSI ONER KI RSANOW  Was this an EECC
or was this the private attorney?

STAFF DI RECTOR MARCUS: W have incurred
over $300,000 in EEO settlenents and adjudications
over the last 5 years or so, of which $188,000 is due
this year.

| think I can answer any questions about
this if this were in closed session. As for what |
can say in open, we're sonewhat limted because as a
small agency, we have had only a snmall nunber of
them And | don't want to say sonething that could

make everyone aware of which one I'mtal king about.

COW SSI ONER KI RSANOW  Yes. | woul d say
that 1'm sensitive to the spirit of Conmm ssioner
Taylor's conment is understood by all. W're in dire

straits

| would also say, though, there is a
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conpeting interest. That conpeting interest is that
this is the US Commssion on Gvil Rights. It's an
enbarrassnent that we have EEO judgnents agai nst us.

If I had the noney and it were up to ne,
if I had control of the congressional appropriations,
|'d make sure that that's the first thing that the
U S. Commssion on Cvil R ghts discharges.

That being said --

CHAI RVAN REYNQOLDS: Ckay. So it is ny
under st andi ng that --

STAFF D RECTOR MARCUS: May | just
briefly respond to Comm ssioner Kirsanow? W have
taken neasures just in the last three nonths to try
and correct any problens we have in that area.

O course, | have issued to all staff a
restatenent of the agency's commtnent to protecting
the equal enploynent opportunity rights of all
enpl oyees.

In addition, we have also instituted the
practices that would protect the integrity of the EEO
practice. For instance, we have ensured that there
will be a firewall between different parts of the
agency that are involved with different aspects of

the EEO process that hadn't been there before and
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al so have ensured that the director of EEO reports
directly on EEO matters to the staff director as
requi red by EEO practi ces.

Both of these are matters that the EECC
has urged on all agencies but which we had not
previously been doing. But it is certainly for the
civil rights agency a priority to nake sure that we
are putting that in order. And that is sonething
t hat we have proactively done.

COW SSI ONER KI RSANOW  And | conmend t he
staff director for doing just that.

CHAl RVAN REYNOLDS: Ckay. On to our end.

Pete, would you like to --

COWM SSI ONER KIRSANOW | don't have the
not i on. ["m sorry. Actually, why don't you nove
t hi s?

COMM SSI ONER  BRACERAS: Ckay. | nove

t hat the QOCRE project assessing the federal
governnment's role in inplenenting the Suprenme Court
decision in Adarand v. Pena focus on governnent
conpliance with the court's holding that when any
racial classification is inposed by a governnent
actor, the classification nust serve a conpelling

governnental interest and be narrowWy tailored to
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further that interest.

Specifically, | nove that OCRE eval uate
governnmental conpliance with the requirenent that
agencies consi der race- neutral alternatives in

contracting under the Small Business Adm nistration

pr ogr ans.
CHAl RVAN REYNOLDS: |s there a second?
(No response.)
CHAl RVAN REYNOLDS:  No second?
COW SSI ONER TAYLOR  I'1l second it.
CHAl RVAN REYNOLDS: (kay. Thank you.
D scussion? Yes, Conm ssioner Yaki?
COW SSI ONER YAKI: | have first a point
of information. This is a notion to change the

concept and scope of the previously approved project.
COW SSI ONER BRACERAS: Expand the focus
of it.
COW SSI ONER YAKI:  Expands it.
COW SSI ONER BRACERAS: | woul d say yes.
COW SSI ONER YAKI:  Expands it. [If | may
be so dense, what is the previously approved project?
COWM SSI ONER BRACERAS: Yes. W --
VI CE CHAI RVAN THERNSTROM W all need a

copy of that.
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COW SSI ONER  BRACERAS: Is it in the
materi al s?

CHAI RVAN REYNOLDS: Now, we're talking
about the original notions? This proposal was
establ i shed prior to Decenber?

COWM SSI ONER YAKI @ Yes.

CHAl RVAN REYNOLDS: And so | don't have
any personal know edge.

COW SSI ONER MEEKS: | have it.

COW SSI ONER BRACERAS:  Share.

CHAI RVAN REYNOLDS: Ckay.

COW SSI ONER  MEEKS: | guess | have to
say t hat I t hi nk -- I mean, maybe "' m
m sunderstanding that this is an expansi on because it
|l ooks to ne like it's a change and a narrowing. |I'm
not sure.

VI CE CHAl RVAN THERNSTROM " m sorry. I
need the text of the original.

COW SSI ONER MEEKS: Ckay.

VI CE CHAI RVAN THERNSTROM Do you have
it, Elsie, that we could photocopy it quickly?

COW SSI ONER YAKI : Just for
clarification, M. Chair, point of information. This

is a project proposal that had been previously
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approved, | believe, in 2004, before you cane al ong,
M. Marcus, and before you cane along, M. Reynol ds

CHAl RMAN REYNOLDS: That's correct.

STAFF DI RECTOR MARCUS: Conmi ssi oner
Yaki, if | may, | believe it was approved during the
pl anni ng session in 2003. That woul d have been in
early 2003.

COW SSI ONER  YAKI : The reason | am
asking is that | got confused by what was in our

project planning materials in February that talked
about Adarand in the context of disparity studies.
And then this was attached, this notion was attached,
on top of that, when we received it in the binders.

Is the disparity study issue conpletely
separate and apart from the Adarand study, what we're
doi ng for Septenber 30th?

STAFF DI RECTOR MARCUS: Yes, Comm ssi oner
Yaki . There are two different proposals. There's
t he Adarand proposal. And then there's a separate
addi ti onal proposal on disparity studies. There are
different potential projects.

COW SSI ONER  YAKI : Ckay. Vell, one
al ready has been approved. That woul d have been the

ori gi nal Adarand study.
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STAFF DI RECTOR MARCUS: That's correct.

COW SSI ONER  YAKI : Cay. And so what
appeared in the February binder is in addition to,
not a substitute for, the ongoing Adarand study?

STAFF DI RECTOR MARCUS: | woul d view that
as well. Yes, that's correct.

COW SSI ONER  YAKI : And so the notion
only applies to the previously approved Adarand
project of 20037

STAFF DI RECTOR NARCUS: That's how |
interpret the notion as well.

VI CE CHAI RVAN THERNSTROM Yes. El si e,
why don't you read the text here?

COM SSI ONER BRACERAS: This is the
original?

VI CE CHAI RVMAN THERNSTROM  Yes. This is
t he scope of the original

COW SSI ONER MEEKS:  kay. The year 2005
will mark the tenth anniversary of the Adarand
decision and, as such, offers an opportunity to
review the decision's effect on contracting | evels of
worren and mnority-owned firnms.

Thr ough literature revi ews, dat a

analysis, and interviews, the Comm ssion will analyze
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Adarand's effect based on the nunmber of mnority and
wonen-owned firnms  that have received federa
contracts to analyze the anount of f eder al
procurenent funds awarded to these Dbusinesses;
exam ne whether the SBD certification process has
reached the levels initially projected and whether,
in turn, certified businesses have benefitted by
securing federal contracts; examne the role of
federal agencies, including SBA the Departnent of
Conmrer ce, and the Departnent of Justice in
i npl enenting procurenent prograns for wonen and
m nority-owned businesses; and exam ne why the goal
of awarding five percent of federal contracts to
wonen- owned busi nesses has not been reached and
neasure the extent to which the contract assistance
for wonmen-owned business prograns is naking strides
in that direction.

COW SSI ONER  YAKI : Just a point of
clarification again. The anendnent that | nade that
is contained in the agenda for this term it's notion
nunber three under tab five, the Yaki-Meks notions.

Nunber three basically is a restatenent of the
origi nal Adarand st udy.

The reason for ny confusion -- and this
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is | think a very sensitive and interesting subject
-- is that | received a copy last night -- actually,
no; I'msorry -- this norning of a project concept
for an Adarand study that was sent to different
departnents of the federal governnent that cane from
the Comm ssion that is different from what M. Meeks
just read, is different from what Conmm ssioner
Braceras read, and different from what | had anended
and different from the disparity study in the
February 18th proposal. And |I'm just trying to
figure out how --

VI CE CHAI RVAN THERNSTROM Do you know
the date of that?

COWM SSI ONER  YAKI : I think it was
February 8th. Ilt's entitled "U S. Commssion on
Cvil R ghts Race-Neutral Federal Contracting Project
Concept." And it is --

COW SSI ONER BRACERAS: It was sent from
whom t o who?

COW SSI ONER  YAKI It was sent out to
different departnents of the federal governnent. It
contains within it interrogatories and docunent
requests. The deadline was February 28th of this

year.
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COMM SS| ONER BRACERAS:  (kay.

COW SSI ONER  YAKI But the wording of
this is distinctly different than that which
Comm ssi oner Meeks read. And |'m just wondering had
there been a change approved by this Conmssion in
the interimthat | am unaware of between -- because |
t hought that -- | did not see anything in the records
of January, Decenber concerning February.

COW SSI ONER BRACERAS: So why don't we
let the staff director bring us up to date on the
project and its focus?

STAFF DI RECTOR MNARCUS: There were a
series of interrogatories that have been issued
regarding the race-neutral alternatives issues wth
respect to Adarand. Those issues are in a sense
enconpassed within the previously approved proposal .

There was an early draft of the potenti al
interrogatories that would go with the first proposal
that dealt with a nunber of different issues along
the lines that Conm ssioner Meeks just described.
They were sonewhat broad and covered a |ot of areas
but not in considerabl e depth.

W focused on the interrogatories that

went out nore recently on the race-neutral
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alternative issue, which originally could Dbe
construed as a part of the 2003 proposal but which is
largely within the scope of the current proposal.
The intention in issuing these interrogatories was to
fall wthin the scope of the current notion.

COW SSI ONER  YAKI : My concern is not so
much with the interrogatories as the fact that there
was an attached project concept that in ny view had
sone deviation from what the Comm ssion had
previ ously approved.

| understand that the Comm ssion has the
authority and the obligation and the right to nake
those changes, as is evidenced by Conm ssioner
Braceras' notion. M concern is that we sonehow the
Conmi ssion sent out -- and | think this went to nmany
departnents, not just one. Is that correct? It went
to a nunber --

STAFF DI RECTOR NARCUS: To a nunber of
agenci es.

COW SSI ONER  YAKI : -- a nunber of
di fferent agencies attaching --

STAFF DI RECTOR MARCUS: If | may, the
interrogatories went to a nunber of different

agenci es.
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COW SSI ONER YAKI:  Right.

STAFF DI RECTOR MNARCUS: | can't say for
certain whether the docunment you were referring to
went to anot her agency.

COW SSI ONER YAKI:  Well, it was attached
to the cover letter to the agency. And, again, it's
a project concept. You know, | understand that there
are going to be disagreements in philosophy and
characterizations as we go along. And | wll always
be sure to express mne, as | amsure you will be to
express yours, in a collegial and decorous nmanner.

But ny concern is that here this is a --
it seenms to be a substantive redefinition of a
previously approved project that went out to federal
agenci es where in sone ways it's al nost m sl eadi ng.

I want to speak substantively on
Conmm ssi oner Braceras' notion, but here we tal k about
al t hough sone of the text mtigates a little bit sone
of the title itself, it still doesn't go toward the
actual goals, when | was |ooking at these, the actual
goals that were stated in the original proposal.

For exanple, when | was going through
looking in the interrogatories, there was no speci al

mention of the wonen-owned business conpliance
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efforts that was referenced in that. There are other
i ssues involved as wel .

| amjust concerned that we've sent a | ot
of information out that may not: A) be as conplete
as it should have been for the original concept; and
then, B) if we shift it to where this would be in
addition to what you're talking about, that it may
not be as -- we may have to send a whole other set to
sonme of these agencies. | just want to make sure
that we do it properly.

| guess | want to know where this cane
from how it cane about, and under what authority was
given to change how the project was defined in the
letters that went out to departnents in early
February of this year.

STAFF DI RECTOR NARCUS: | issued the
interrogatories according to the process for issuance
of interrogatories for the Comm ssion and followed
the form for insurance of interrogatories. So we're
famliar with the way in which it was done. This is
the way in which it was done.

The interrogatories were done in such a
way that they would be consistent with the project as

| best estimted it wuld be agreed to in the
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February neeting, at a tinme when it appeared that the
Conmi ssion mght look at this during the February
nmeeting. But | also believe that the interrogatories
would be pertinent to either the original 2003
proposal or the one which is on the table today.

COW SSI ONER BRACERAS: May | be heard?

CHAlI RVAN REYNCLDS: Conmi ssi oner
Braceras?

COWM SSI ONER  BRACERAS: | think what
happened was that the notion to expand the focus of
the project was supposed to conme up in February and
it was deferred and then the interrogatories went
out .

And that is why | insisted that we stil
discuss this notion today, even though we were
deferring other aspects of project planning. | think
it was a mstake to defer this particular notion | ast
time because | agree that if the Comm ssion wants to
expand or change the focus of a project, that has to
be decided by all of us by a mgjority vote and that
the staff cannot change the focus of a project or
expand the focus of a project without our consent.

So | think it may have been a m stake and

an oversight that certainly | had cone to the
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February neeting expecting to vote on this -- or not
cone to but cone to via tel ephone. But | had
expected to vote on this, and then it was deferred.
And | think the next thing we knew, there were
interrogatories that were going out.

So that is why | wanted to nake sure that
we at |east retroactively authorize the expansion of
the project today. And | fully agree wth
Comm ssioner Yaki that that is not the best way to do
busi ness going forward. | want to see any changes

cone before us as a body before actions are taken in

the future.

COW SSI ONER  YAKI : M. Chair, I
appreci ate Comm ssioner Braceras' remar ks. (%Y
concern | guess is that | have read with a lot of

al arm how busi ness was conducted in prior years. And
| know that there is a lot of good faith and good
will anongst ny fellow comm ssioners to not repeat
the m stakes of the past when it conmes to process.
So that's why | bring this up rather gently, rather
t han goi ng scream ng and foam ng at the nouth.

My problem continues to be that this was
at least the one letter | have is dated February 8th,

which is ten days prior to our neeting on the 18th.
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And | understand that if the staff director believes
that the interrogatories cover the original scope,

then | would ask that he denonstrate that because |

have some difficulty with it. But if he could show
how - -
CHAl RVAN REYNOLDS: | think it was clear
COW SSI ONER YAKI:  If it was in pursuing
the original project, | have no problem But the

fact that a different project's scope was attached
with a different title, with a different enphasis
concerns nme because we had not as a Conmi ssion been
alloned to make that change. And | have no doubt
that the Comm ssion would have made that change.

CHAI RVAN REYNOLDS:  Conmi ssi oner Yaki, |
think that it's clear that those interrogatories
shoul d not have gone out the door. They were sent.
And this process, at least with respect to this
particul ar project, has been tortured. There are a
nunber of different types of Adarand proposals
floating about. There's been the postponenent of
di scussi on.

A m stake was nade. It shouldn't have

happened. And | amsure that the staff director wll
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take steps to ensure that going forth this particul ar
type of m stake doesn't happen again.

VI CE CHAI RVAN THERNSTROM A question for
the staff director. Wiat is this February 8th neno

that went out that doesn't seemto conform --

COW SSI ONER BRACERAS: Yes. | haven't
seen it. | don't --
COW SSI ONER  YAKI : | just got it. I

would like to be able to redact to whomit was sent
SO no one gets in any trouble, quite frankly. And I
will do that today, but it is dated February 8th,
2005 from this office. It is signed by the chair.
It directs that any questions go to nenbers of OCRE
And then there were four pages of attachnments. One
was the project concept and three pages of
i nterrogatories.

Again, because | don't want to get
anybody in trouble -- | nean, this just sort of

| anded on ny doorstep. And I'm not trying to cause

it. | just want to nake sure that this is sonething
that -- | accept your word that it was an honest
m st ake.

| just would like to know that: one, the

relati onship between these interrogatories and the
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original Adarand proposal, 1'd like to see where the
correlation is; and then, you know, that's as far --
| just wanted to bring that up. That's as far as |
want to go with that.

I'd rather talk about Comm ssi oner
Braceras' substitute at this point, but | think it is
inmportant in terns of how we nove forward that | get
sone expl anati ons about this.

COW SSI ONER BRACERAS. | agree with you
100 percent. Qoviously | support the substance of
the notion to expand the project, but certainly I
never had the intent to begin to expand the project
before this body had a chance to vote on that. And I
didn't know that that was being done until | received
copies of the interrogatories in the mail at the sane
time that everybody el se did.

The larger point, however, is that this
was an ongoing project. The interrogatories were an
attenpt to nove forward in a way that the Comm ssion
was inevitably going to go. And, as a matter of
process, though, you are 100 percent right in that
t hat shoul dn't happen agai n.

But with respect to the substance of the

notion that | have just made, ny intention would be
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for it to be an expansion of the work that is going
on and the data that has previously been coll ected.

| think that one of the problens wth our
work product in the past has been a | ack of bal ance.
And | think that the integrity of our work product

has cone into question because of the Ilack of

bal ance.

| think that adding this additiona
element to the project wll produce a nore bal anced
report.

CHAl RVAN REYNOLDS:  Conmi ssi oner Yaki ?

COW SSI ONER YAKI:  Then if the intent of
Comm ssioner Braceras' notion is to add to and not
subtract from the original Adarand report, | have
| ess concern except for the word "focus."

COW SSI ONER BRACERAS:  Yes, | agree with
t hat change.

VI CE CHAI RVAN THERNSTROM It should be

"l ook at."
COW SSI ONER YAKI: O "exam ne."
COW SSI ONER BRACERAS:  Yes.
VI CE CHAI RVAN THERNSTROM O "exam ne."
Better.

COW SSI ONER BRACERAS: | accept that.
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COW SSI ONER YAKI @ Ckay.

COW SSI ONER BRACERAS: And | apol ogi ze
for the inprecise wording.

VICE CHAI RVAN THERNSTROM It's not
inprecise. |It's just m sl eading.

COW SSI ONER  YAKI : And when you speak
about the Small Business Admnistration prograns,
which ones are you referring to? Are you referring
to the certification process for federal contracting?
Are we tal ki ng about the 8(a) progranf

| guess | just want to nmake sure that
staff has sone specificity because there are two
different creatures in terns of what the standards
are.

COMM SSI ONER  BRACERAS: Vel l, what are
your thoughts on --

COWMM SSI ONER YAKI: | don't know because
| am not the world' s greatest Adarand expert, but |
do know that if we're looking at the 8(a) prograns, |
think -- | don't even know if 8(a), if that would
even -- yes.

It sort of starts there but not really
because the SBA, SDB does the certification for the

entire government contracting program which | think
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is what you are tal ki ng about .

COW SSI ONER  BRACERAS: What would be
your preference?

COW SSI ONER YAKI: | don't know. | just
want to nmake sure that -- | nean, substantively wth
your motion | have a concern, but | think it is |less
of a concern because the intent of the exam nation, |
under stand what you're trying to do.

But | would just say that for purposes of
the record that Conm ssioner Braceras is absolutely
correct that the Suprene Court decision in Adarand
tal ked about the classification serving conpelling
governnment interests be narrowy tailored to further
that interest and that there is a requirenent that
agency consi der race- neutral alternatives in
contracting.

But there is a second part, which | don't
think needs to be stated in the notion but just for
clarification that wunder Adarand, which has been
upheld by the Ei ghth and the Tenth Crcuits, that
agencies are still able to use race-conscious
remedi es in certain circunstances.

But | understand what you are trying to

do with this. And, as anended, | would have no
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objection to it being appended to the original
Adar and proposal that was read by Comm ssioner Meeks.

COM SSI ONER BRACERAS: That is the
i ntention. W just changed the word "focus" to
"exam ne."

VI CE CHAI RVAN THERNSTROM  To "exam ne. "

COW SSI ONER BRACERAS:  That's the --

CHAI RVAN REYNCOLDS: Cay. W have a
problem W have a date by which we have to submt
our statutory project. And the staff director just
indicated that certain changes are likely to cause us
to mss that deadline. Ken, would you Ilike to
el abor at e?

STAFF DI RECTOR MARCUS: After discussion
with staff, it was their inpression that in order to
be able to neet our statutory enforcenent deadline,
interrogatories would have to go out by approxi mately
the tine that the February interrogatories went out.

| f addi ti onal docunent requests or
interrogatories of any sort go out, even today, it
has certainly been staff's inpression that it would
be unlikely that the results could be integrated into
a project that could be conpleted within this fiscal

year.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




150

COW SSI ONER  BRACERAS: I''m confused
because | thought that work had comenced several
nonths ago and that data had been collected already
on the first part of the project that Conm ssioner
Meeks read into the record.

STAFF DI RECTOR MARCUS:  No.

VI CE CHAl RVAN THERNSTROM Vell, |I'm
further confused, Ken, additionally confused. I
thought that the nobst recent interrogatories that
went out were tied to what would be an expansi on of
the programthat we woul d be voting on today.

STAFF D RECTOR MARCUS: The
interrogatories that went out in February were based
on our best expectation of what the Comm ssion woul d
be able to approve.

Under the tine constraints that if
interrogatories were not to go out by early February,
it was extrenmely unlikely that we would be able to
conpl ete the project within the period.

W have a few different practi cal
chall enges in terns of conpleting projects within --

COW SSI ONER BRACERAS: I"m sorry. I
appreciate the tine constraints, but ny question is

what work had been prior to them
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VI CE CHAl RVAN THERNSTROM And haven't
all necessary interrogatories already gone out if, in
fact, we vote on this expansion of the project?

STAFF DI RECTOR MARCUS: No. Only one set
of interrogatories has gone out, although it went out
to multiple recipients. It went out in early
February, and it was directed to the sorts of issues
that are addressed in the notion that has been nade
today regarding narrow tailoring and race-neutral
alternatives. That is the interrogatory that has
gone out.

CHAI RVAN REYNOLDS: Staff Director, are
you saying that we may not have enough tine to
conplete the report that was originally proposed?

STAFF DI RECTOR MARCUS: Wthin this
fiscal year. W could do the original project as a
non-statutory report. W could do the original
report for next fiscal year. W could do it in a way
that conmbined this fiscal year and next fiscal year

CHAI RVAN REYNCOLDS: If we were to do
that, do we have another report that we can offer up
as our statutory report?

STAFF DI RECTOR MARCUS: | don't believe

SO. The bind we have been in since the new nenbers
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cane on board and since | cane on board is that there
was an older project that was underway, which
appeared to be less likely to be what would be
appr oved.

There is a different concept here that
relates to narrow --

COM SSI ONER BRACERAS: But that's ny
guesti on. If it was underway, that presunmes that
work had been done. | had been led to believe that
data had been collected, that the idea that it was
underway nmeant that data had been collected and that
this was an expansion of the project that would
attenpt to balance it out and would attenpt to nake
it nore palatable to a bipartisan conm ssion.

STAFF DI RECTOR MARCUS: Anal ysis had been
done but not data formally coll ected.

COMW SSI ONER BRACERAS: (kay. Because ny
interest is in seeing a balanced report and seeing a
report that a bipartisan comm ssion can support, not
in putting forward a report that |ooks at issues that
are only of interest to one side or the other.

COW SSI ONER YAKI: Let ne interject. |
fully appreciate and understand what Conm ssioner

Braceras has just said. M/ concern goes, again, to
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process.

Wiat has alarmed ne in sonme of the
statements that | have heard, not from you,
Conm ssioner Braceras, in the past few mnutes is

that the interrogatories were promul gated under the
theory that this notion was going to pass and it was
sent prior to that passage by at least a full ten
days. That's a problemthat | have.

The second problemthat | have is that if
-- and | was not on the Comm ssion at the tinmne. I
under st and t hat there were somne i nteresting
difficulties when you first nmet in Decenber and
January just sort of getting accustoned to new faces
and everything |ike that.

But knowing that this project was on the
F.Y. 2005 calendar for Septenber 30th, it appears
that there was a hol dback on -- excuse me for using
t hat phrase but that sonmehow work either had not been
done or has been done or perhaps has not.

| just need to know. Was there any work
done at all prior to this?

STAFF DI RECTOR MARCUS:  Yes.

COW SSI ONER  YAKI : Because, again, |

understand what Conm ssioner Braceras says. She
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wants to make sure that the report has the ability to
have a balance to it. And her objection is that the
prior approved report mnmay not have reflected any
bal ance.

| would be willing to support her efforts
to do that if the other part of the study were also
bei ng done, but what | heard -- and this is what is
disturbing -- is that there was no such intent to do
the other part of the study. And it was sinply to
fulfill the intent of the notion that was going to be
brought by Commi ssioner Braceras ten days after the
interrogatories wer e actual ly sent out in
relationship to that proposal

That | have nore than a little concern
about because | have been and will continue to work
in good faith with the Comm ssion on process. I
understand that the nunbers have changed, the reality
of who is in charge has changed. | understand all of
t hat .

Al I want to make sure is that as we go
forward, it is ny intent to be respectful, fair, and
process-oriented, and not to engage in the vitriol of
t he past.

| am a little perturbed about the fact
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that Comm ssioner Braceras and | had a nice colloquy
about the fact that this would be in addition to the
report, it would provide balance to the report from
her perspective. That's fine with ne. But now |
di scover that, despite our colloquy, we hear that
there won't be anything on the other section of the
report. That disturbs ne greatly.

CHAI RVAN REYNCLDS:  Conm ssi oner Yaki, we
had a problem Yes, the m stake was nade. But what
we do now is if we cannot do the Adarand project as
anended, then we're going to have to find another
project to do for '05 to satisfy our statutory
obl i gati on.

COMM SSI ONER BRACERAS: My | ask a
guestion about how much longer it would take because
| do believe in the past with the environnental
justice report, maybe you renenber, Conm ssioner
Meeks, we were about a nonth or two late with that
project. And that seened to be okay.

VI CE CHAl RVAN  THERNSTROM That' s
correct.

COMM SSI ONER  BRACERAS: And so if it's
only a matter of a few nore nonths, maybe we can do

t hat .
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CHAI RVAN REYNOLDS: Ckay.

COWM SSI ONER BRACERAS: | don't know.

STAFF DI RECTOR  MARCUS: Staff are
indicating that that may not have been a statutory
report.

COW SSI ONER  BRACERAS: It was not a
statutory report?

STAFF DI RECTOR MARCUS: Not a statutory

report.
CHAl RVAN REYNOLDS:  Conmi ssi oner Meeks?
COW SSI ONER MEEKS: | would just like to
echo what M chael has said. |, for one, having been

part of the old regine, actually very nmuch appreciate
the sort of openness that you all have brought, then
to find that these interrogatories really do not
reflect what was approved that | read earlier.

And given that there has already been
work done on this, I amvery willing to vote on that
expansi on. I nean, that is going to be additional
information we have to gather when the work already
has been done on the one that has already been
approved or at |east sone of the work.

So | don't know how ruch nore tine that

this expansion will take, but | amwlling to vote on
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that and --

CHAI RVAN REYNOLDS: Wl l, for nme, can we
expand the project and conplete the project during
this fiscal year? Can we neet our deadline? |If the
answer is no, it seens to ne that we have to find a
project that we can start and conplete before the
deadl i ne.

COW SSI ONER BRACERAS: | need sone nore
i nformati on on why the answer seens to be no.

VI CE CHAI RVAN THERNSTROM No. Wait a
m nut e. I need an answer to the question of, well
is there a problem sinply in conpleting the project
if we expanded or is there a problem in conpleting

t he project, period?

COWM SSI ONER BRACERAS: Ri ght. Good
guesti on.

STAFF DI RECTOR MARCUS: Let ne, if | may,
speak generally to that. And then | nmy need

additional nore detailed information on that from our
director of civil rights eval uation.

My understanding was at the tine that we
arrived in Decenber-January, that we would have
difficulty conpleting, really, any project other than

exactly what had been approved before. That's how
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tight the tinmetabl e was.

Even back in early February, trying to
either expand or alter the project would create
tinetable difficulties. W're now certainly after
t hat . And so it's even nore difficult in terns of
the work flow and the anmount of time required to get
dat a.

But I'mcertainly not the expert on what
is required in order to get the statutory report out.
So if the conmssioners are interested in hearing
nore, --

COW SSI ONER BRACERAS:  Yes.

VI CE CHAl RVAN THERNSTROM  Yes.

STAFF DI RECTOR MARCUS: -- that's an OCRE
issue. And | would defer to --

CHAI RVAN  REYNCLDS: Ms. Dickerson, we
need your hel p.

VI CE CHAI RVAN THERNSTROM Yes. Wer e
are we with this?

CHAl RVAN  REYNOLDS: Now, as originally
crafted, as originally crafted, can we conplete the
pr oj ect ?

M5. DI CKERSON: Part of what we run into

is that we issue interrogatories to agencies. And we
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depend on their tinely response in order to get the

data and docunents that we need in order to wite the

report.

Even with the interrogatories that were
sent in early February, we still don't have all of
t hose back. That is even after a great deal of

effort on our part working with agencies.

The interrogatories thenselves contain
probably a couple of dozen questions directed to each
agency and docunent requests as well. It's a good
bit of work that we ask themto undertake in order to
respond and to respond on tine.

| don't believe we had any -- we had
requests for extensions from every agency. | don't
bel i eve we had any by the deadline. W have faxed,
worked with staff since February 8th to get all of
the interrogatories back. And we have alnost all of
t hem now, but we don't have themall.

So when we start to talk about issuing
even other interrogatories to agencies, that we would
request nore docunents and depending on getting that
information and being able to go through it, we're
not talking in ternms of just getting a reply that's a

few pages | ong. In significant instance, it may be
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several boxes | ong. And the staff still has to go
through all of these docunents and anal yze them and
prepare themto be part of the report.

CHAl RVAN REYNCOLDS: Ckay. How nuch work
was done on this project, Decenber? How nmuch work
had we --

M. DI CKERSON: W had done all of our
prelimnary research. And we had as well prepared
interrogatories based on the concept for all of the
agenci es. And those had gone to the front office,
but they weren't signed yet. And then when the new
staff director cane, you know, it becane a matter of
presenting those to himin Decenber.

CHAI RVAN REYNOLDS: Ckay.

VI CE CHAI RVAN THERNSTROM  What f orm does
this project have to take in order for it to be
conpl eted by the deadline?

M5. DI CKERSON: Vell, at this tine, it
would be very difficult to have the original scope
plus an appended scope. W haven't requested -- we
don't have the data and information to do all of
t hat . So it would have to be sone subset of the
original at this point.

VI CE CHAI RVAN THERNSTROM A subset of
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the original. So we narrowed down the original is
what you're sayi ng?

M5. DI CKERSON: Vell, that wasn't ny
deci sion, but --

VI CE CHAI RVAN THERNSTROM Vell, but, |
nmean, that's what you're saying is --

M5. DICKERSON:. -- in response to --

VI CE CHAI RVAN THERNSTROM ' m asking
what' s manageabl e. And what you're saying --

M5. DICKERSON: Yes. [In response to your
guestion, yes, only some subset because if you back
into the deadline, | nean, the Conm ssion doesn't
meet in August. And the report has to be produced
and delivered to Congress, per ny understanding, and
the White House by Septenber 30th. So there is
production tine in there as well. There is time for
the comm ssioners to receive it, to read it, to
di scuss it, et cetera.

At this point, there hasn't even been a
draft that has gone to the staff director because we
are waiting for the interrogatories.

VI CE CHAI RVAN THERNSTROM Is there in
theory a possibility of dividing this project into

two parts, in effect, so that we produce part A as
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meeting the statutory requirenment and we go on to
part B subsequently? |Is that a possibility?

M5. DI CKERSON In a subsequent fiscal
year ?

VI CE CHAl RVAN THERNSTROM  Yes.

M5. DICKERSON: Certainly the --

VICE CHAIRVAN THERNSTROM | mean,
obviously we have to turn this into sonething
manageabl e in or der to neet the statutory
requirenent. I'm just trying to get at a possible
nmet hod of doi ng so.

CHAI RVAN REYNOLDS: It sounds |ike that
we need to take a | ook at the docunent and see how we
can slim it down. | don't see any other way to
produce this docunment in a tinmely fashion unless we
narrow t he scope.

Commi ssi oner Yaki ?

COW SSI ONER YAKI @ Yes. |

OCRE

CHAl RVAN REYNOLDS: Is there

VI CE CHAl RVAN THERNSTROM  Yes. I would
suggest that -- and | think this is the last thing I
want to say about what happened before. | mean, |

understand, you know, people do things and m stakes
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can be nade. | appreciate that. I'"'m not so
concerned about that. | think that the spirit of
good will is still here.

Since the interrogatories have gone out
that relate to Conm ssioner Braceras' notion, | would
ask that table this until the April neeting and ask
the director of OCRE to cone back and reconmend what
aspects of the original proposal she believes could
still be doable by the statutory deadline. | think
need that information before | amready to proceed.

|  would accept a proposal that had
el ements of both. | amnot prepared to sinply accept
a substitute, which is really what is on the table
instead. But | would appreciate it if the person who
has to do the work but al so knows the federal agency
process can cone back and say, "Wll, these things we
could do. And the other ones we mght have to push
off to another tine."

CHAI RVAN REYNCOLDS: |Is there a second?

VI CE CHAI RVAN THERNSTROM  Yes. | second
that. | like that very nmuch. But | assune -- and |
think this falls into a rhetorical question, but I
assune that in the neantinme, between now and April

you can continue to go full speed ahead on this
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project to get as nuch work done as possi bl e.

You're not being held up by this. You
woul d not be held up by this notion, would you?

M5. DI CKERSON: W have a team working on
it full-time. And we have the interrogatories to go
through. | will say that it is significant to | ose,
| guess soneone said three weeks, you know, about
having a definitive target of where we are going
since there is a full-time teamworking on it.

VI CE CHAl RVAN THERNSTROM Yes. But, |
mean, that's nmny concern. I's your work conprom sed
significantly by accepting what | think is a very
good notion here or suggestion by Comm ssioner Yaki?

COW SSI ONER  YAKI : | am not ready to
have Conm ssioner Braceras' notion be approved today,

but I would be willing to state that for the purposes

of the work of the Commssion -- and let ne just say
this. | understand the realities wunder which |
oper at e.

So | think as a gesture of good faith, I
think that to the extent that she has interrogatories
that were promul gated that has data that she nust go
t hrough, she should be allowed to continue on that

pat hway w t hout any deal while she looks in it to see
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what elenents of the original proposal she could
still manage to do if she can in the tine period. At
that point in April, then we can vote up or down, but
| would not want her to stop any work on that.

CHAl RVAN REYNOLDS:  Commi ssi oner Meeks?

COWMM SSI ONER YAKI:  And | think the staff
director can have that discretion to do that, rather
than through a formal notion.

COMM SSI ONER  MEEKS: And | suggest in
April, then, that -- | mean, | think that this
project will probably -- | nean, it will sift out to
be what is doable, that you will be able to get sone
sense of that and that we be willing to go forward
with that so that we can fulfill our statutory
requirenents and then in the next year |ook at doing
t hings --

COW SSI ONER BRACERAS:  Ri ght.

COW SSI ONER YAKI:  So | woul d not object
if the staff director said she could continue doing
the work that she is doing.

COW SSI ONER MEEKS:  But | think, | nean,
if we're going to approve this project, | nmean, |
conpletely agree with Jennifer's notion if it's an

expansi on.
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But | don't think it's up to the staff
director to -- | nean, it's already been done. I
understand that. But changi ng the whol e process, why
it wasn't approved by the --

COWMM SSI ONER BRACERAS: | agr ee.

CHAI RVAN REYNCLDS: Again, that was a
mstake. And | was involved in that mstake. | was
not aware that we had deviated from the project.
Now, after saying that, though, we need to cone up
with a better plan for neeting our statutory
obligations. And I think that we have one.

COW SS| ONER BRACERAS: Yes. | nean, |
would just like to have a report in the end that
di scusses sone aspect of race-neutral alternatives.
And 1'Il leave it to Terri to tell us next nonth what
aspect of the race-neutral alternative side of things
she can bite off and do. And if that's part of the
project, then |I'm happy with that.

CHAlI RVAN REYNOLDS: Vi ce Chair
Ther nstron?

VI CE CHAI RVAN THERNSTROM But | also
conpletely agree with Conm ssioners Yaki and Meeks
that we cannot -- this is not a substitute. This has

to be clearly an addition and that if this report is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




167

to have integrity, the questions that were originally
posed and voted on by this Conmm ssion have to be, at
| east sonme subsection of them that subsection which
is doable, have to be part of this report. And,
therefore, you also have to feel, as it were, that
you own this report.

COW SSI ONER BRACERAS:  Yes. That was ny
intention.

CHAl RVAN  REYNCLDS: Vell, Terri, 1I'm
sorry for dropping this in your lap at this late
date, but this is where we find oursel ves.

VI CE CHAI RVAN THERNSTROM  Good | uck.

COVMM SSI ONER BRACERAS: May the force be
with you.

CHAI RVAN REYNOLDS: Ckay. So there is
nothing to vote on here.

VI CE CHAl RVAN THERNSTROM  No.

VI1I. FUTURE AGENDA | TENS

CHAl RVAN REYNOLDS: Ckay. Future agenda
itens?

COW SSI ONER  YAKI : Wiy is the new guy
tal king so nuch. Let ne just say this --

VICE CHAI RVAN THERNSTROM Gve it

anot her nont h.
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COWMM SSI ONER YAKI | know. One of the
things, during one of the breaks at the hearing
yesterday, | was talking to the staff director about
what is it that we could do that would not cost a | ot
of noney but be very informative and inportant to the
Conmmi ssi on.

One of the things that Conm ssioner
Redenbaugh said is that we have no clear purpose.
There is no clear purpose. And his solution, of
course, was to detonate it and start all over again.
Mne was to not do that. But I'mjust wondering. |
just throw this out for people to think about, and
maybe we can di scuss them next tine.

| think in terms of how we think of the
agenda in going forward that it would be | think very
cost-effective to have a series of hearings here in
Washi ngton, D.C. that would basically be alnost |ike
an open mke for civil rights organizations of every
ilk and stripe to cone forth and give us five or ten
m nutes of what they believe are cutting-edge or
interesting or new or neglected or what have you
civil rights issues that they're concerned about.

It would be just a way to -- | think it

woul d be invigorating. | think it would be a
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positive sign of outreach by the Commssion as a
whole to every single organization in this country
who could or would want to participate. | just throw
it out there to think about.

CHAI RVAN REYNOLDS:  Conm ssi oner Yaki, |
think it's a great idea. | think that it gives us an
opportunity. Wll, one issue that | have been
westling with is what does civil rights neans in the
Twenty-First Century.

There are different conceptions of what
civil rights should be. And a lot of the friction, a
ot of the disagreenents anong the different schools
of thought flow fromdifferent first principles. And
| think it would be healthy if we were to invite
various groups in to articulate a particular vision.
So | think it's a great idea.

Vi ce Chair Thernstron?

VI CE CHAI RVAN THERNSTROM | actually
also think it's a great idea, but | would not want
the people from whom we hear to be limted to the
organi zed civil rights comunities. There are also
schol ars who work --

COW SSI ONER YAKI @ Exactly.

VICE CHAIRVAN THERNSTROM -- as
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i ndi vidual s --

COW SSI ONER YAKI: | agree.

VI CE CHAI RVAN THERNSTROM -- on civil
rights-related issues. And | wuld want to hear from
them as wel |.

COW SSI ONER  YAKI : One of the concerns
that was brought up -- and as soneone who used to
chair conmttees in San Francisco, | <can truly
appreciate it -- is when people conme up and, instead
of tal king about you, start calling you names.

And ny solution to that was that if you
were to do sonething on that, you were to put out an
order that they're -- at the first nention of an ad

hom nem attack on any nenber of the Comm ssion, you

will be renoved. Your testinony will be stricken
from the record, and you wll be barred. That's a
powerful chill on people going up and trying to nake

a nockery out of the proceedings, just to let you
know.

| used to throw people out of conmttee
hearings all the tine.

(Laughter.)

CHAI RVAN REYNCLDS: Ckay. Well, should

we entertain a notion to adjourn?
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VI CE CHAI RVAN THERNSTROM Yes. | so

CHAl RVAN REYNOLDS:  Ckay.
at 1:06 p.m, the foregoing matter was

adj our ned.)
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